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Bad Debt Deductions by Banks and Tax- 


ation of Recoveries on Charged-off Assets 


Significance of bank 
examiner’s require- 
ments on writing 
down or charging- 
off notes, bonds and 
other assets ampli- 


fied byG.C.M.18525 





By T. S. CADY* 


ANKING institutions, both National and State, 

B have through the years been subject to thorough 
examinations at stated intervals by federal and 

state officials. These examinations have been regu- 
lar and often, covering an appraisal of the bank’s 
notes, collateral held as security, bonds and other 
assets, and extending, for National banks, at least, 
to an audit of the earnings and expense accounts 
since the previous visit of the examiner. The bank- 
ing and finance departments of the various states 
have been largely patterned after the procedure ad- 
opted by the Comptroller of the Currency in the 
supervision of national banks, resulting in somewhat 
uniform requirements. The primary purpose of the 
strict surveillance of banks and bankers has been 
and still is the protection of the depositors, prospec- 
tive stockholders and the public. If a bank had in 
its portfolio a note that was not as well margined 
with collateral or security as it should be or the 
maker of an unsecured note was financially slipping, 
the examiner could recommend that the note in ques- 
tion be charged off against profit and loss or written 
down to an amount that the examiner and his chief 
believed was collectible. These recommendations are 
followed, without further orders, pretty generally by 
banks everywhere—to fail to do so would be fatal, 
sooner or later. Investment bonds are inspected and 
the present market quotations compared with the 
cost or the value at which the bonds appear in the 
resources. If the securities, other than U. S. Gov- 
ernment and first grade municipal and corporate is- 


* Secretary, Union National Bank, Kansas City, Mo. 


sues, have slumped in price, the examiner requires 
a writing down of the book figure to the then market 
value. Bonds are seldom ordered charged off in full. 
It is not the intention of the examiner to follow mar- 
ket fluctuations in advising that bonds be written 
down in part, but, in order to avoid fictitious values 
appearing in the bank’s financial statements, he can 
properly recommend that the books be adjusted to 
market values. Real estate, including banking house 
and property obtained on debt, are treated in the 
same manner, although it is the general custom to 
require real estate other than the bank premises to 
be reduced more rapidly than other property. 


Shortly after October, 1929, when values of securi- 
ties, commodities and other property began a con- 
tinued nose-dive, banks met the unpleasant realization 
that assets were not collectible at face value or mar- 
ketable at cost, with liberal write-downs to comply 
with the requirements, expressed or anticipated, of 
the supervisory officials. Coincident with this de- 
cline in values, there followed, in 1933, the forma- 
tion of the Federal Deposit Insurance Corporation, 
whereby deposits were insured up to an ultimate 
maximum of $5,000.00 for each depositor. In order 
for State chartered banks or trust companies to qualify 
for membership in the F. D. I. C., careful entrance 
examinations were required, although recognition 
was given to intrinsic values of securities in these 
reports. 


The Reconstruction Finance Corporation, before 
granting loans to or subscribing for stock in financial 
institutions, required a complete and conservative 
appraisal of the assets. 


Banks that have membership in the Federal Re- 
serve System are required to submit to audit by the 


examiners maintained by the twelve Federal Reserve 
banks. 


The Federal Deposit Insurance Corporation had 
a mountainous task in bringing all banks affiliating 
with it to a point where it would be safe to insure 
their deposits. F. D. I. C. membership was compulsory 
for all National banks and for state banks that were 
members of the Federal Reserve System, while other 
state institutions could join or not as they chose. 
The officers of the Corporation have succeeded ad- 
mirably in their undertaking. 

All these examining staffs have ample authority to 
require write-downs and charge-offs of assets thought 
to be carried at too high a figure. There is no in- 
timation here that all these examining forces directly 
inspect any one bank. Quite the contrary. The 
national and state examiners carry on as usual with 
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their respective institutions and the reports of their 
regularly conducted examinations are transmitted, 
where authorized by law, to other supervisory officials, 
on request. There has been little, if any, obnoxious 
duplication. 

The complexity of the situation, arising as a direct 
result of the depression, was the cause of many banks 
throughout the country writing down and charging 
off immense sums in the aggregate. Each bank af- 
fected originated income tax problems, some serious, 
others of less consequence, but presenting many 
varying angles of the general question. 


Bank Examiner’s Orders Formerly 
Not Controlling for Income Tax Purposes 


| ee comparatively recently the orders of a 
bank examiner to charge off or reduce a ques- 
tionable asset were not considered, except in cases of 
complete loss, prima facie evidence of the worthless- 
ness of the item for income tax purposes. By the 
issuance of Treasury Decision 4633 on April 3, 1936, 
the clause first came into use that examiners’ specific 
orders to charge off a debt was conclusive presumption 
of its worthlessness. This Treasury Decision, amended 
the final pragraph of Article 23 (kx)-1 of Regulations 
86 and gave a retroactive interpretation to the cor- 
responding article (No. 91) in Regulations 77. 

Much confusion resulted from the wording of T.D. 
4633, not only in the minds of bankers, but, it should 
be stated, for some of the agents of the Bureau of 
Internal Revenue. In 1935 and 1936, as well as 1937, 
recoveries were realized from the enormous write- 
downs of notes and bonds made in 1932, 1933 and 
1934. In some cases these recoveries were being 
considered by the agents as taxable, regardless of 
whether the assets in question were worthless when 
charged off or whether the bank had obtained any 
benefit in reduction of taxes payable by deducting 
the amounts charged off. This uncertainty ended, 
to a considerable degree, by the release of General 
Counsel Memorandum 18525 early in July, 1937. 
This memorandum opinion from the office of Hon. 
Morrison Shafroth, Chief Counsel of the Bureau of 
Internal Revenue, is comprehensive and treats of bad 
debts and recoveries thereon in a manner believed to 
be fair to both the government and the taxpayer 
banks and, at the same time, is within conformable 
lines with decisions rendered in recent years by the 
U.S. Board of Tax Appeals and the appellate courts 
on this very interesting subject. 


Court and Board Decisions 


EFORE analyzing G.C.M. 18525, it would perhaps 
be worth while to consider briefly some Board 
of Tax Appeals and Court cases recently decided. 

In Citizens National Bank, Orange, the Board of 
Tax Appeals, in an unpublished decision, upheld the 
Commissioner of Internal Revenue in disallowing 
for 1930 a partial charge-off made by order of the 
bank examiner of $5,525.00 on marketable bonds, 
which were not in default as to principal or interest, 
but had declined in value below cost, at which they 
were carried. This decision was appealed to the 
U. S. Circuit Court of Appeals, 4th Cir., which re- 
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versed the Board, at 74 Fed. (2nd) 604, in this 
significant language: 

* * * “Here we have a case in which one-branch of 
the government can compel the taxpayer to take an action 
with regard to its securities, which, when taken, will not be 
recognized by another branch of the government. This is 
not fair to the taxpayer. There should be at least some 
semblance of co-ordination between the several branches 
of the government in dealing with a taxpayer. It is imma- 
terial as to what reason the bank examiner gave for 
ordering the charge-off. His determination that the bonds 
were worthless in part was sufficient. The bank was under 
the necessity of complying with the instructions given and 
it seems only reasonable that the bank should be allowed, 
in its return for the purposes of taxation, a deduction, cor- 
responding in amount to the charge-off made under com- 
pulsion. Otherwise the bank would be compelled to keep 
two sets of books, one, as directed by the bank examiner, 
and the other for the purpose of making its tax return.” 
* ok x 

“It is contended on behalf of the respondent (Govern- 
ment) that no evidence was introduced as to the partial 
worthlessness of the bonds, but we find that Article 191 
of Regulations 74, quoted above, gives to the taxpayer the 
benefit of the presumption, that, to the extent of the charge 
off, the debt is worthless, when the charge-off is made in 
accordance with specific orders, as is the case here.” * * * 

“It is admitted that a bond is a debt and is so treated 
in Article 194 of Regulations 74 above quoted. Taking 
judicial cognizance of conditions that existed in the year 
1930 in the financial world, there is no doubt that, at least, 
to the extent of the charge-off ordered by the bank ex- 
aminer, the debt was worthless and should be allowed as a 
deduction.” * * * 

“It is also contended on behalf of the respondent that 
fluctuations in the market values do not justify deductions 
and with this contention we agree, but here the deduction 
was not made by the bank because of market fluctuations 
but because of the order of the bank examiner, and as we 
stated above, it is immaterial what the bank examiner gave 
for his action. The bank was, in any event, obliged to 
follow the examiner’s orders.” * * * 


The same bank instituted another case before the 
Board of Tax Appeals for the year 1931 and involv- 
ing both a voluntary write-down on marketable bonds 
and an additional reduction made at the request of 
the National bank examiner—the latter charge-ol! 
was made in February, 1932, as of December 31, 1931. 
The bank deducted $11,567.13 on its 1931 return, in- 
cluding the write-down made in 1932 for 1931, on 
these bonds: 


Charged off 
Charged off in 1932 by 
Voluntarily order of 
Cost in 1931 Examiner Total 
Mortgage Bank of 
Chile — Guaran- 
teed by Chilean 
Government . $4,750.00 $1,650.00 $2,150.00 $3,800.00 
Appalachian Gas 
Corp. coos ‘SS0G.00 4,984.26 2,782.87 7,767.13 
“$11, 567. 13 


The Board said the “1931 charge-off was volun- 
tary and not directed by the bank examiner and that 
the second write-off was not a ‘charge-off within the 
taxable year’” and decided in favor of the Govern- 
ment at 33 BTA 758. Whereupon the taxpayer ap- 
pealed again to the Circuit Court of Appeals: 4th 
Cir.—in the same court that had decided favorably 
for this bank in its case for the year 1930. Again 
the Circuit Court directed that there be no deficiency 
in tax, but gave no written opinion. 

A Philadelphia bank in obedience to the specific 
orders of the National bank examiner, charged off 

$50,000.00 against its bond account, of which $26,050.00 
was against bonds that were in default as to interest 
payments and the remainder, $23,950.00, on bonds 
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that were not in any wise delinquent, but had de- 
clined on the market. This amount, $50,000.00 was 
determined by the President of the bank and the 
examiner. In the preparation of its income tax re- 
turn for 1931, the bank deducted only $26,050.00 of 
the amount charged off. While the officers of the 
bank undoubtedly expected to recover on some or 
all of the bonds in either list, they probably held 
higher hopes for the bonds which were not in arrears 
—hence no deduction was claimed originally for the 
$23,950.00 charge-off. 

The Commissioner of Internal Revenue, through 
a revenue agent, audited the return and promptly 
disallowed deduction for the amount claimed, 
$26,050.00. Thereupon the bank filed a petition to 
the Board of Tax Appeals against the deficiency thus 
imposed. Prior to the case coming to trial before 
the Board, the bank amended its petition, asking al- 
lowance for the entire $50,000.00 charged off. 

The Board in a lengthly decision—Second National 
Bank of Philadelphia, 33 BTA 750—found for the 
bank to the extent of striking out the deficiency set 
up by the Commissioner, but refused to allow an 
over-assessment prayed for in the amended petition, 
covering the write-down of $23,950,00 on non-delin- 
quent bonds. The decision was acquiesced in by the 
Commissioner, which, coupled with the fact that the 
deficiency was fully eliminated, probably prevented 
the bank from appealing to the higher court in a 
further effort to obtain a refund of tax on the 
$23,950.00 deduction. At the trial a bank examiner 
was placed on the stand testifying as to the aims and 
duties of bank supervisors. The record also contains 
a reference to examinations made by auditors of the 
Interstate Commerce Commission, by which doubt- 
ful assets are, on occasion, ordered removed without 
determining the exact loss that will be suffered. The 
Board cites a long list of decisions rendered by it 
through the years in all of which it had been held 
that the bank examiner’s order, per se, was not con- 
trolling as to the worthlessness of the debt in ques- 
tion. 

Still another case of interest was decided by the 
Board of Tax Appeals in Pacific National Bank, 34 
BTA 8. There the taxpayer in 1931 had made a 
partial charge-off of $11,209.08 against several bonds. 
Apparently none of the bonds were in default. The 
examiner had, however, ordered the reduction in the 
book value of the bonds, which orders the bank fol- 
lowed, having no discretion in the matter. Deduc- 
tion was claimed for the full amount written off. The 
Board held against the taxpayer, i. e., that the bank 
owed additional income taxes by reason of the dis- 
allowance of the amount written off. The decision 
was appealed to the Circuit Court of Appeals, 9th 
Cir, where it is now awaiting disposition. 


T. D. 4633 Amends Regulations 


HESE and other cases were the forerunner of 

T. D. 4633, whereby the final paragraph of Article 
23 (k)-1 of Regulations 86 was changed to read as 
that article now reads in Regulations 94. The ap- 
parent effect which the decision in the case of Citizens 
National Bank, Orange, supra, had on the amended 
wording is to be noted. The language of the Court 
undoubtedly had a bearing on the drafting of the 
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Treasury Decision, in that part providing that the 
bank examiner’s specific orders to charge off a bad 
debt in whole or part would be considered as con- 
clusive presumption of the worthlessness of the amount 
charged off. 


Conflict in Decisions 


T IS apparent that the Board of Tax Appeals has not 
been impressed with the significance of the ex- 
aminer’s orders of charging off assets believed to be 
questionable as evidently was the Circuit Court of 
Appeals in deciding the 1930 case of the Orange 
bank. The rule laid down by the Circuit Court of 
Appeals in the two cases instituted by that bank 
seems fair and equitable. 

Nevertheless there is full measure of logic in the 
findings of the Board of Tax Appeals in the adverse 
opinion rendered by it in the matter of the refund 
of tax paid by the Second National Bank of Phila- 
delphia based on the write-down of $23,950.00 against 
non-defaulted bonds for which deduction was not 
claimed originally. Likewise in its decision disal- 
lowing the partial charge-off made by the Pacific 
National Bank merely at the request of the ex- 
aminer without other evidence of actual worthless- 
ness of the bonds in question. Certain it is such 
orders, standing alone, in the ordinary transaction, 
would be considered prima facie evidence of worth- 
lessness rather than conclusive proof that the part 
charged off was irrecoverably lost. Particularly 
would this seem to be true in the past few years. 


Bonds Considered Debts 


ET US give a bit of consideration to bonds only 

—bonds having a market value both prior and 
since 1933. Assume they were purchased at 100, 
had suspended or reduced interest payments for a 
short period, were quoted as low as 70 in 1934 and 
now have a ready sale at 95, with no arrearages in 
interest. The bank examiner made one of his regu- 
lar visits say, in 1933 or 1934, at the time the bonds 
were their lowest—70, and, in consultation with the 
officers of the bank, using the best information there 
available, determined that the book value of the bonds 
should be reduced to 70. Whether it be a national 
bank, a state bank desiring to affiliate with the 
F. D. I. C., a member of the Federal Reserve System, 
or a small institution with limited capital and re- 
sources, the examiner’s request is complied with. 
Neither the examiner nor the banker has made any 
ascertainment of the worthlessness—the banker is 
hopeful of coming out whole or nearly so on the 
investment and the examiner is concerned with the 
elimination of any fictitious or unsound values from 
the balance sheet. The banker, of course, should 
be consistent, and, because of the fact that he be- 
lieves the bonds will recover some or all of the lost 
value, not claim deduction on the income tax return 
for the write-down of 30 points. 


Take another transaction—U. S. Government 


bonds are bought by a bank at 101. The cashier, 
because of the belief held by some bankers that 
bonds should not appear in the assets above par, 
immediately writes off the premium against profit 
and loss and enters the securities in the bond ac- 
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count at par. Or, instead of charging off the premium 
at the time of purchase, it is amortized over the 
remaining life of the bond. The investment is held 
until maturity, when it is redeemed or exchanged for 
other bonds at par. No one could successfully con- 
tend that the loss of one point, suffered by the bank, 
was deductible for income tax purposes in any year 
except that in which the bond was disposed of. 

For income tax purposes, if not in bank account- 
ing, these two transactions are analogous. There is, 
of course, endless argument to be made on each side 
of the question but that has already been stated 
many times in many places and will not be repeated 
here. 

The seeming conflict of decisions between the 
Board and the Courts, cited above, added to some- 
what, no doubt, by T. D. 4633, in so far as recoveries 
are concerned at least, has been relieved to a great 
extent by G.C.M. 18525. 


Applicable Law and Regulations 


O FAR we have been concerned with the in- 

terpretation placed upon the applicable statute 
by the Board and the Courts. We should, before 
going further, give consideration to the wording of 
the law and the regulations issued under it by the 
Treasury Department. 


Section 23 (k) of the Revenue Act of 1936 reads as 
follows: 


“Bad Debts.—Debts ascertained to be worthless and 
charged off within the taxable year (or, in the discretion 
of the Commissioner, a reasonable addition to a reserve 
for bad debts); and when satisfied that a debt is recoverable 
only in part, the Commissioner may allow such debt, in an 
amount not in excess of the part charged off within the 
taxable year, as a deduction.” (Italics supplied.) 


This provision of the law is identical with that 
contained in the 1934 and 1932 Acts. 

Regulations, giving the Treasury interpretation 
of the law defining this statute are found in Article 
23 (k)-1, the final paragraph of which applies es- 
pecially to banks, in both Regulations 94 under the 
1936 Act and Regulations 86 issued under the 1934 
law. Article 191 was the corresponding article of 
Regulations 77 under the 1932 statute. Comparison 
should be made between the wording of Regulations 
86 and 94, which are quoted below: 


From Regulations 86: “Federal and State authorities in- 
cident to the regulation of banks and certain other cor- 
porations may require that debts be charged off in whole 
orin part. If, in any such case, the basis of the requirement 
is the worthlessness or partial recoverability of the debt, 
as the case may be, such charging off will, for income tax 
purposes, be considered prima facie evidence of worthless- 
ness; but if the charging off is due to market fluctuations, 
or if no reasonable attempt has been made to determine to 
what extent recovery may be made, no deduction for in- 
come tax purposes of the amount charged off can be al- 
lowed.” (Art. 23 (k)-1.) 

From Regulations 94 (identical with T. D. 4633): “Where 
banks or other corporations which are subject to super- 
vision by Federal authorities (or by state authorities main- 
taining substantially equivalent standards) in obedience to 
the specific orders of such supervisory officers charge off 
debts in whole or in part, such debts shall be conclusively 
presumed, for income tax purposes, to be worthless or re- 
coverable only in part, as the case may be, but in order 
that any amount of the charge-off may be allowed as a 
deduction for any taxable year it must be shown that the 
charge-off took place within such taxable year.” (Art. 
23 (k)-1.) (Italics supplied.) 
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Regulations 94, interpreting the 1936 Act, are now 
in effect and the present draft will remain as is, un- 
less amended, so long as the current law continues 
in force. In many instances, deduction was not 
claimed on the income tax return filed for the year 
or years in which the assets were written down, 
thus establishing, so it was thought, an exempt 
status of recoveries on such assets. Since April, 
1936, many banks with recoveries coming in from 
charged off assets, have been concerned about their 
taxability. The fears of some taxpayers were 
hardly justified even though, in isolated cases, banks 
had experienced recoveries being subjected to tax 
that came from bonds charged off in part, for which 
deduction had been claimed in a prior year and dis- 
allowed by audit of the return. These skirmishes 
over the taxing of recoveries believed to be exempt 
were, however, local. It is doubtful if the Com- 
missioner or the Chief Counsel had any misgivings 
on this point. 


Regulations Recognize Certain 
Recoveries as Exempt 


HIS matter was covered in the various issues of 

the Regulations, Nos. 74, 77, 86 and 94, in the 
article applying to bad debts, in this language, which 
has remained unchanged since 1928: 

“Any amount subsequently received on account of a bad 
debt or on account of a part of such debt previously charged 
off and allowed as a deduction for income tax purposes, must 
be included in gross income for the taxable year in which 
received.” (Italics supplied.) 


The plain-as-day inference was, and is, that re- 
coveries arising from assets charged off for which 
deduction was not both claimed and finally allowed, 
are exempt from tax when received. Happily, these 
uncertainties on the taxation of such income, have 
ended. Now, under the new procedure, recoveries 
are entirely exempt, except and unless the bank had 
obtained a reduction in income tax liability from the 
bad debts claimed. That is, if, when the debts were 
charged off, the bank, acting on poor advice or none 
at all, erroneously listed as a deduction the entire 
write-down, regardless of possibility of recovery, 
thus establishing a red ink deficit on the tax return 
of a greater amount than the bad debt deduction for 
which no real benefit was or could be obtained, the 
new ruling holds that these recoveries are not sub- 
ject to tax. 


Real Estate and Stocks 
Not Covered by New Ruling 


EEDLESS to say, write-downs on real estate, 
including banking house or land acquired on 
debt and partial charge-offs on stocks, preferred or 
common, cannot qualify as bad debts, although the 
reduction was ordered by the bank examiner and, 
as a result recoveries from such assets are not tax- 


able. 


Brief Analysis of G. C. M. 18525 


HERE follows a short summary of the new 
procedure, stated perhaps in fewer words, for 
the sake of brevity, with arbitrary sub-headings 
which are supplied. Reference is made to G. C. M. 
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18525 for the fuller, more complete language used 
therein. 

Ten or more principles are laid down in the opin- 
ion for the guidance of banks in claiming deduction 
for bad debts charged off or written down by order 
of the bank examiner, the taxing of recoveries on 
charged-off assets and the method of computing 
profit or loss from the sale of assets (bonds) on 
which charge-offs have been made. 

The opinion quotes T.D. 4633 and Section 23 (k) 
of the Revenue Act of 1936, and gives a reminder 
that it is not the intention of the Act or of the 
Treasury Decision to require that partially worth- 
less debts be deducted in any particular year, 
reiterating that the Commissioner may allow deduc- 
tion for a partially worthless debt in the amount 
charged off within the taxable year. This would 
seem to mean that banks may exercise discretion 
as to whether deduction is claimed on the income 
tax return for partial charge-offs made on the books, 
at request of the bank examiner. If the partial 
charge-off is deducted on the tax return for the year 
the book reduction is made, resulting in a lessening 
of the income tax liability, it follows that recoveries 
on such items, when received, will be subject to tax. 


Matcriality of Bank Examiners’ Orders.— 

(a) Bank examiners’ order to charge off or write 
down assets are material only as establish- 
ing conclusively either total or partial 
worthlessness of the debt. 


Total Worthlessness.— 

(b) Deductions allowable for debts ascertained 
to be totally worthless only for the year in 
which both ascertainment and charge-off 
occur. 

Partial Worthlessness.— 

(c) Part of debt that is worthless may be de- 
ducted in year when ascertained to be un- 
collectible and charged off. 

(d) Where debt is ascertained to be partially 
worthless but not charged off—no deduc- 
tion is allowable. 

(e) Partial worthlessness ascertained, but not 
charged off nor deduction allowed for year 
of ascertainment—then, in event a larger 
part is ascertained in a later year to be 
worthless under T.D. 4633, such larger 
amount may be deducted in the later year, 
if charged off. 

(f) Partial worthlessness ascertained, but not 
charged off nor deduction allowed for year 
of ascertainment—then, if debt is ascer- 
tained to be totally worthless in a later year, 
under T.D. 4633, deduction is allowable for 
the full amount of the debt in the later 
year, if charged off. 


Recoveries on Notes or Bonds.— 

(g) Where a debt has been ascertained to be 
wholly or partially worthless in a prior 
year, but deduction has not been allowed on 
income tax return for such prior year or 
years, then recoveries are tax-exempt in- 
come and should be so reported on the re- 
turn filed for the year in which such 
recoveries are received. 





Sale of Bonds or Other Assets Partially or Wholly 
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Charged Off. — 

(h) If debts (bonds) have been ascertained to 
be partially worthless in a prior year but no 
deduction allowed on income tax return for 
such prior year, or years—then, in case of 
sale there shall be no adjustment of cost in 
computing profit or loss from the sale. 

(i) Where debts (bonds) have been ascertained 
to be wholly worthless in 1932 or subsequent 
years—then, in a later year, when the asset 
is sold, the loss sustained on the trans- 
action may not be claimed for the year of 
sale, even though deduction on an income 
tax return was not allowed for the year of 
ascertainment. Here full importance is at- 
tached to the ascertainment of worthless- 
ness by the orders of the bank examiner 
requiring that a charge-off be made. If 
perchance an asset of this character and 
history should be disposed of for an amount 
in excess of cost, only the actual profit 
realized on the transaction would be sub- 
ject to tax—this is in harmony with con- 
trolling decisions rendered by the U. S. 
Supreme Court on this point. 

(j) Where debts (bonds) had been deducted 
on a tax return for 1932 or later years and 
the deduction had been disallowed upon 
audit of the return prior to the issuance of 
T.D. 4633 on April 3, 1936, and the running 
of the statute of limitations now prevents 
the filing of a valid claim for refund of tax, 
and further where the loss would have prop- 
erly been deductible under T.D. 4633—then, 
in case of sale of the asset, no adjustment 
should be made in the cost of the property 
in determining profit or loss from the sale. 


In the final paragraph of the opinion a significant 
provision states that under situations described in 
paragraphs (f), (g), (h), and (i) the reference to 
the allowance of the deduction on an income tax 
return means “deductions for bad debts which ac- 
complished a reduction in tax liability and does not 
refer to deductions for bad debts in those cases in 
which the taxpayer on account of other allowable 
deductions, had no net income irrespective of the 
deduction for bad debts.” In short, if the bad debt 
deduction was less than the deficit, shown in red 
ink on the tax return, properly prepared under the 
law, then the effect is that deduction was not al- 
lowed because there was no real benefit in reduction 
of income taxes payable obtained through such a 
deduction. This is fair to both the taxpayer and 
to the Government and is as it should be. 

A word of caution is added, somewhat of a repeti- 
tion of a statement made in a previous paragraph of 
the opinion, to the effect that T.D. 4633 does not add 
to or detract from the plain provisions of the law, 
but is, as are other rulings, an interpretation of the 
statute, covering the ascertainment of worthlessness 
of debts, partially or wholly. 

It should be remembered that “debts” as used in the 
opinion, the Treasury Decision, the Regulations and the 
Statute, has reference to notes and bonds and other 
assets where there is debtor and creditor relationship. 




























State Income Taxes as 


Applied to Employees of the 
Federal Alphabetical Agencies 


Leading decisions rendered in state 
courts and pertinent opinions of 
attorney venerals are summarized 


By BONITA MATTHEWS WHITLOCK* 


RE salaries of employees of the so-called “fed- 
A eral alphabetical agencies,” such as the RFC, 
HOLLC, etc. to be included in gross income for 

the computation of state income taxes? 

Before answering this question, we must first an- 
alyze the situation resulting from the relationship 
between the federal and state governments. Both 
governments are supreme in their own spheres. 
Neither has the right to interfere with the other in 
the performance of its governmental functions. Be- 
cause of this situation, the U. S. Supreme Court at 
an early date enunciated the principle that neither 
the federal nor the state governments have the power 
to tax the officers, agencies or instrumentalities 
through which the governmental functions of the 
other are performed. (McCulloch v. Maryland (1819), 
4 Wheat. 316, 4 L. ed. 579.) For the sake of brevity, 
we will refer to this principle as the exemption 
principle. 


Limitations on the Exemption Principle 


H1E same reasons which necessitate the exemp- 

tion principle also limit it. Neither government 
has the power to curtail in any substantial manner 
the exercise of the powers of the other. This in- 
cludes the power to tax. Thus, by engaging in 
activities that are ordinarily taxable, one govern- 
ment cannot deprive the other of its source of rev- 
enue. In applying the exemption principle to the 
facts of each case, a narrow road must be trod. On 
one side is interference with the governmental func- 
tions to be performed by the agency taxed; on the 
other, limitation of the taxing power of the govern- 
ment imposing the tax. Both governments must be 
permitted to function with a minimum of inter- 
ference with each other. 

The U. S. Supreme Court has said: “Just what 
instrumentalities of either a state or the federal gov- 
ernment are exempt from taxation by the other can- 
not be stated in terms of universal application. But 
this court has repeatedly held that those agencies 
through which either government immediately and 
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directly exercises its sovereign powers, are immune 
from the taxing power of the other.” (Metcalf & 
Eddy v. Mitchell (’25), 269 U. S. 514, 46 S. Ct. 172.) 
Conversely, it is generally conceded that if the hin- 
drance is remote, rather than direct, or if the func- 
tion carried on by the agency is not a necessary part 
of the government, the exemption principle is in- 
applicable since such taxation would not unduly in- 
terfere with the performance of governmental 
functions. 


That the imposition of a state income tax upon 
the salary of a federal officer performing necessary 
governmental functions will unduly impair the per- 
formance of those functions has been well-settled. 
The fundamental reason behind that principle was 
stated thus by the North Carolina Supreme Court 
when holding that the salary of a federal district 
judge is exempt from the North Carolina income 
tax: “If the state could tax the salaries of federal 
officers, or the federal government could tax the sal- 
aries of state officers, either could destroy the effi- 
ciency of the operations of the other government, 
since each government must act through its officers.” 
(Purnell v. Page (’03), 133 N. C. 125, 45 S. E. 534.) 

When applying the exemption principle to em- 
ployees of the so-called “federal alphabetical agencies, 
two questions generally arise: first, are the persons 
in question employees of the United States within 
the meaning of the exemption and second, are they 
performing governmental functions within the mean- 
ing of that exemption. 

It is generally held that persons must be employed 
directly by the United States in order to benefit by 
the exemption. An independent contractor perform- 
ing work under a contract with the government 1s 
not an employ ec within the meaning of the — 
tion. (Metcalf & Eddy v. Mitchell (’25), 269 U. 
514, 46 S. Ct. 172.) Nor is an employee of a private 
corporation contracting with the government a gov- 
ernment employee. (People ex rel. Smyth v. Lynch 
et al. (’30), 254 N. Y. 427, 173 N. E. 571.) Thus, 
contractors and their employ ees working for per- 
sons or institutions receiving Federal Housing Ad- 
ministration loans or for municipalities or other 
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bodies receiving Public Works Administration grants 
are not employees of the United States and are not 
exempt from the West Virginia income tax, accord- 
ing to the Attorney General of that state. (Opinion 
rendered January 21, 1937; CCH W. Va. CTS { 1512.) 
The California income tax regulations likewise 
provide that the income of Public Works Adminis- 
tration contractors and their employees is subject 
to the California tax if they are residents of Cali- 
fornia or if the project is located in that state. The 
California regulations define an official or employee 
of the United States to be one “whose duties are 
established by law or regulations and not by agree- 
ment and which consist of the rendition of prescribed 
services and not the accomplishment of specific ob- 
jects, and whose services are continuous, not oc- 
casional or temporary. A person paid by the United 
States on either a fee, per diem, or contract basis 
for the rendition of services in one or more particu- 
lar transactions, the completion of which will actual- 
ly or in effect constitute a fulfillment of the contract 
on the part of such individual, is not an officer or 
employee thereof.” (Regulations, Art. 7 (b) (6)-1, 
as modified April 1, 1937; CCH Cal. CTS § 19-053.) 


The Corporate Entity Theory 


FEW years ago, a theory was advanced that 

employees of incorporated federal agencies, such 
as the Reconstruction Finance Corporation, the 
Home Owners’ Loan. Corporation, etc., were not fed- 
eral employees because the corporate entity of the 
agency intervened between the government and the 
employee. The Attorney General of New York, 
when holding salaries of employees of the Regional 
Agricultural Credit Corporation subject to the New 
York income tax, said: “Such people are not officers 
and employees of the federal government but of an 
entity distinct from it and from any of its depart- 
ments or boards.” (Opinion rendered May 9, 1933; 
CCH NYTS § 86-104.14.) The New York income 
tax regulations were later amended to provide that 
“officers and employees of corporations acquired or 
created by the government of the United States are 
not officers and employees of the United States gov- 
ernment but of an entity distinct from it and from 
any of its departments or boards and consequently 
their salaries, if earned within the state, are taxable.” 
(Regulation 77 as amended October 1, 1934; CCH 
NYTS 86-228.) 

The corporate entity theory has since been refuted 
by the U. S. Supreme Court in a decision involving 
the Panama Railroad Company. (People ex rel. 
Rogers v. Graves et al. (737), 57 S. Ct. 269.) 
The court stated: “The power of the federal 
sovernment to use a corporation as a means to carry 
into effect the substantive powers granted by the 
Constitution has never been doubted since McCul- 
loch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579. The 
Panama Railroad Company was acquired and has 
been utilized in virtue of that power. The railroad 
company being immune from state taxation, it nec- 
essarily results that fixed salaries and compensation 
paid its employees in their capacity as such are 
likewise immune.” 
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It is impossible to make a general statement as to 
the functions performed by the “federal alphabetical 
agencies.” The nature and character of each agency 
must be examined to determine if it is exercising a 
governmental function. It is generally found, how- 
ever, that unincorporated agencies having relief as 
their primary purpose, such as the Public Works 
Administration and the Civilian Conservation Corps, 
are performing governmental functions and employees 
of such agencies are exempt from state income taxes. 
On the other hand, agencies engaged in commercial 
endeavors customarily carried on by private enter- 
prises are generally held to be performing proprie- 
tary as distinguished from governmental functions. 
Such agencies include the Federal Reserve Banks, 
Federal Land Banks and the like. Employees 
must include their salaries in gross income for the 
computation of state income taxes. Agencies such 
as the Reconstruction Finance Corporation and the 
Howe Owners’ Loan Corporation, are on the border- 
line with authority pointing in both directions. 


Court Opinions 


fy YET, the final authority, the U. S. Supreme 
Court, has not passed on the question of the 
taxability of salaries received from the “alphabetical 
agencies,” and only a few state supreme courts have 
passed on the question. 

The Supreme Court of Mississippi holds that the 
salary of a vice-president of the Federal Land Bank 
of New Orleans is subject to the Mississippi income 
tax. (Parker v. Mississippi State Tax Commission, 
opinion rendered May 24, 1937; CCH Miss. CTS 
1527.) After reviewing the characteristics of fed- 
eral land banks, the court concluded that such banks 
are predominately private instrumentalities—i. e., 
they are operated mainly for private purposes and 
their governmental activities are merely incidental. 

The Supreme Court of Montana holds that em- 


-ployees of the Reconstruction Finance Corporation 


must include their salaries when computing gross 
income with respect to the Montana income tax. 
(Pomeroy v. State Board of Equalization of Montana 
et al. (’35), 99 Mont. 534, 45 Pac. (2d) 316.) The 
court stated: “Employees of the corporation are em- 
ployees of the government in the sense that they 
are employed in an establishment which is an in- 
strumentality of the government, but which is owned 
by the government in its proprietary, rather than its 
governmental capacity and then not in outright own- 
ership, but as the stockholder in a corporation.” 

In the absence of court decisions, income tax regu- 
lations and attorney generals’ opinions are impor- 
tant. Though not conclusive in effect, such regulations 
and opinions are used as guides by the tax col- 
lection officials until the question is passed upon 
by the courts. 


California 


NDER the California income tax regulations 
(CCH Cal. CTS {§ 19-053), officers and em- 
ployees of the following associations, corporations 
and agencies of the federal government are not 
deemed to be officers and employees of the federal 
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government engaged in performing essential gov- 
ernmental functions and, accordingly, their salaries 
are subject to the California personal income tax if 
they are residents of California or if their services 
have been performed within that state: Agricultural 
Credit Corporation, Banks for Cooperatives, Com- 
modity Credit Corporation, Electric Home and Farm 
Authority, Farm Credit Administration, Federal 
Credit Unions, Federai Deposit Insurance Corpora- 
tion, Federal Farm Mortgage Corporation, Federal 
Home Loan Banks, Federal Housing Administra- 
tion, Federal Intermediate Credit Banks, Federal 
Land Banks, Federal Reserve Banks, Federal Sav- 
ings and Loan Insurance Corporations, Home Own 
ers’ Loan Corporation, Joint Stock Land Banks, 
National Mortgage Associations, Production Credit 
Corporation, Production Credit Association, Recon- 
struction Finance Corporation, Reconstruction Fi- 
nance Corporation Mortgage Company, Resettlement 
Administration and the Rural Electrification Admin- 
istration. Officers and employees of the following 
instrumentalities are deemed to be officers and em- 
ployees of the federal government engaged in per- 
forming essential governmental functions and their 
salaries are exempt from the California tax: Civilian 
Conservation Corps, Emergency Relief Adminis- 
tration, Federal Emergency Administration of Pub- 
lic Works (PWA), Federal Surplus Commodity 
Corporation, National Re-employment Service, United 
States Housing Corporation, and the Works Prog- 
ress Administration. 


Wisconsin 


HE Attorney General of Wisconsin has ruled as 

follows with respect to the “alphabetical agencies” 
(opinion rendered March 11, 1937; CCH Wis. CTS 
| 14-559): Salaries received from the following 
agencies are exempt from the Wisconsin income tax, 
since such agencies are performing governmental 
functions: 
Re-employment Service, National Youth Adminis- 
tration, Civilian Conservation Corps, Public Works 
Administration, Works Progress Administration, 
Federal Emergency Relief Administration, Emer- 
gency Crop and Feed Loan Office, Resettlement Ad- 
ministration and the Farm Credit Administration. 
The following agencies are performing proprietary 
functions and salaries received therefrom are sub- 
ject to the Wisconsin tax: Federal Farm Mortgage 
Corporation, Federal Home Loan Bank, Federal 
Intermediate Credit Bank, Bank for Co-operatives, 
Howe Owners’ Loan Corporation, Production Cred- 
it Corporation, Reconstruction Finance Corporation, 
Regional Agricultural Credit Corporation, Rural 
Electrification Administration, Federal Deposit In- 
surance Corporation, Federal Savings and Loan 
Administration, Federal Housing Administration, Com- 
modity Credit Corporation or National Agricultural 
Credit Corporation. Employees of the Agricultural 
Adjustment Administration and the National Recov- 
ery Administration are required to pay income taxes 
on their salaries since such agencies have been held 
unconstitutional and therefor were not carrying on 
governmental functions. In general, California and 


Wisconsin follow the same lines in the allocation of 


National Emergency Council, National. 
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the “alphabetical agencies” into exempt and non- 
exempt groups. They disagree, however, with re- 
spect to the Resettlement Administration and the 
Farm Credit Administration, both of which the At- 
torney General of Wisconsin deems to be performing 
governmental functions. 


West Virginia 


HE Attorney General of West Virginia has ruled 

that salaries, wages and other compensation re- 
ceived from the United States by employees of the 
following agencies are exempt from the West Vir- 
ginia income tax: Home Owners’ Loan Corporation, 
Federal Housing Administration, Public Works Ad- 
ministration, Works Progress Administration, Ci- 
vilian Conservation Corps, and the Federal Emergency 
Relief Administration. Such agencies are said to be 
performing “functions of the United States Govern- 
ment to the extent that they should be considered a 
part thereof.” (Opinion rendered January 21, 1937; 
CCH W. Va. CTS § 1512.) It is to be noted that, 
with reference to the Home Owners’ Loan Corpora- 
tion and the Federal Housing Administration, the 
opinion of the Attorney General of West Virginia 
is not in accord with the California and Wisconsin 
rulings. 


Missouri 


HE Attorney General of Missouri has ruled that 

Federal Reserve Bank employees “are liable for 
Missouri income taxes on their income received as 
compensation from such banks.” (Opinion rendered 
May 5, 1937.) This ruling is in line with the Cali- 
fornia income tax regulations, supra. 


Montana 


HE Attorney General of Montana has ruled that 

salaries of employees of the Works Progress Ad- 
ministration are exempt from the state income tax, 
but that salaries of employees of the Reconstruction 
Finance Corporation and the Regional Agricultural 
Credit Corporation are not exempt since such 
agencies are performing proprietary rather than 
sovereign functions. (Opinions rendered April 17, 
1936 and March 10, 1937; CCH Mont. CTS § 1517, 
1523.) Both rulings are in accord with the majority 
of opinions on the subject. 


Massachusetts 


HE Massachusetts Board of Tax Appeals stands 

alone in ruling that an employee of the Recon- 
struction Finance Corporation is an employee of an 
instrumentality of the United States created and con- 
trolled by it exclusively to enable it to perform a gov- 
ernmental function. The salary of such an employ ee 
is se exempt from the Massachusetts tax. 
(Harry Alvin Saunders v. Commissioner of Corpora- 
tions die Taxation, 1935 BTA Adv. Sh. 13; CCH 
Mass. CTS 85-281.02.) 


(Continued on page 567) 
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Practical difficulties 
encountered in 


applying the law, 
and their probable 


results pointed out 


By 
JOHN K. HULSE* 





HE surtax on undistributed profits (Section 14, 

Revenue Act of 1936) being an experiment 

along new lines of income taxation, its future 
must necessarily take one of two courses—develop- 
ment or repeal. Being experimental, the results can 
be forecast with certainty only insofar as mathe- 
matical calculations, applied as provided in the new 
Law and Regulations (T. D. 4674), will produce the 
amount of tax payable under a given set of cir- 
cumstances. The future result, or effect, aside from 
purely mathematical features, must await the benefit 
of experience on which to base the development— 
or repeal. 


Practical Difficulties Encountered 


ALCULATIONS applied to assumed conditions 
will, however, bring to light many practical dif- 
ficulties which must be faced eventually, including 
a few situations which must be accepted as final, at 
least insofar as the provisions of the present law are 
controlling. Among the latter is the effect of the 
surtax on corporate expansion, and on corporate 
debts, both those existing and those which may be 
created to finance expansion. A new element has 
entered into corporate financing. 


To the corporation wishing to expand its produc- 
tion, distribution or other facilities, consideration 
would first be given to the cost of doing so out of 
profits. If anew building or production unit would 
cost $100,000, for example, and if the payment of a 
surtax of $17,000 were necessary in order to pay for 
this new item out of current profits, then it seems 
indisputable that the item actually cost the company 
$117,000. For that expenditure it has physical prop- 
erty worth only $100,000. 

On borrowed money, the initial cost would be only 
$100,000; or stated another way, if $117,000, of bor- 
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Effect of the Undistributed Profits Surtax 
on Corporate Expansion 


rowed money were spent, there would be $117,000 
of physical value to show for it. There seems, at 
first glance, to be a 17% margin in favor of bor- 
rowing, in this instance. In addition, an interest 
deduction might seem to be an inducement. 


But there are at least two good reasons, from the 
standpoint of this new surtax alone, why the first 
glance might not be sufficient. It is usually neces- 
sary to pay a debt, or provide for its payment, and 
if this is done out of profits, the corporation has 
gained nothing in taxes, except possibly through 
keeping its “undistributed net income” in lower 
brackets over a period of years, by paying dividends 
each year and applying a portion of the remaining 
annual profits to repayment of the debt. And sec- 
ondly, interest payments serve to reduce the 
“adjusted net income,” thereby throwing larger 
amounts of “undistributed net income” into the 
higher surtax brackets. Borrowing furnishes only a 
temporary escape from the surtax, and if this new 
tax is effective over a period of years, the advantage 
of saving in “initial cost of expansion” might be lost. 


Corporate Expenditures for Expansion 


HE added cost of expansion is a very definite 

and real cost, as there is no exemption from the 
surtax for current profits withheld from stockholders 
and used for this purpose; nor is there any exemption 
for earnings or profits paid or set aside to apply on 
debts incurred after April 30, 1936 (Section 26(c) (2), 
Revenue Act of 1936). In the long run, for every 
dollar spent for expansion, or reserved for that or for 
any other purpose, there must be paid a surtax of 
seven to twenty-seven cents, regardless of whether 
the dollar is earned or borrowed. 


The failure to provide exemptions, or reduced 
rates of tax, for earnings and profits devoted to needed 
replacement or improvement of physical assets, or to 
expansion, or to the retirement of debts incurred 
for such purposes, would seem to produce a condi- 
tion particularly unfavorable to the smaller or the 
weaker corporation, and to the corporation which 
has hung on during the four or five lean years and 
now emerges with debts which it hopes to discharge 
with the improvement in business, or with obsolete 
machinery which should be replaced. 


In the case of the small, weak or debt-burdened 
corporation, the proportion of profits required for 
expansion, debt payment and rehabilitation would 
be considerably greater than would be the proportion 
of the profits of larger and better fortified companies 
devoted to similar purposes. As the surtax rates are 
graduated according to these proportions, the great- 
er burden falls where the larger percentage of profits 
is withheld from distribution to stockholders. For 
unusual expenditures the large corporation can re- 
sort to public borrowing, an avenue which is not 
open to the small or weak company. 
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Attempts at Relief 


HE law attempts to afford relief from the surtax 

in cases where the retirement of debts is pro- 
vided for by a written contract executed by the cor- 
poration prior to May 1, 1936, but the wording of 
the Act and the rules laid down in the Regulations 
are such that, in actual practice, any relief secured 
will be the result of accident rather than on grounds 
of merit. 


The credit allowed is for amounts of earnings and 
profits paid or irrevocably set aside within the tax- 
able year for the discharge of a debt, as required by 
a provision of a written contract executed by a cor- 
poration prior to May 1, 1936, “which provision ex- 
pressly deals with the disposition of earnings and 
profits of the taxable year” (Section 26(c) (2), Reve- 
nue Act of 1936). 


Now there are generally four ways in which it is 
possible for a corporation to retire a debt: (1) By 
creating another debt; (2) By raising additional cap- 
ital; (3) From surplus and surplus reserves already 
in existence; and (4) From current earnings and 
profits. Creating another debt of equal amount ac- 
complishes nothing except delay; if the raising of 
additional capital were a practicable device, the debt 
would probably have been avoided by this method 
at the outset; and if the company had sufficient sur- 
plus and reserves to discharge the debt, there would 
have been no necessity for incurring the debt in the 
first place. The financial position of the company, 
and the equity of its present stockholders, can be 
improved only by the payment of corporate debts 
out of earnings and profits. 


But to obtain the relief apparently intended, the 
law says that the contract provision must expressly 
deal with the disposition of earnings and profits. The 
debt retirement may be out of earnings and profits, 
and necessarily so because of the lack of any other 
means of payment, yet if the contract does not defi- 
nitely provide that payment shall be from earnings 
and profits, apparently the credit cannot be allowed. 
The Regulations seem clear on this point (Part ITT, 
article 26-3(c)). As a practical matter, if a mort- 
gage indenture, collateral trust agreement, deben- 
ture certificate or other contract in which a corporation 
undertakes to discharge a debt, should contain a pro- 
vision that repayment shall be made out of earnings 
and profits, it would be largely accidental, being con- 
trary to general practice. 


The confusion to which this largely theoretical 
credit may lead, and the extent to which a techni- 
cality could affect the surtax computation, may be 
seen from the following provisions of the Regulations: 


“A corporation having outstanding bonds is not entitled 
to a credit under a provision merely requiring it, for ex- 
ample, (4) to pay into a sinking fund for the 
retirement of such bonds an amount equal to a certain 
percentage of gross sales or gross income. Such provi- 
sions do not expressly deal with the disposition of earnings 
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and profits of the taxable year. A contractual provision, 
however, shall not be considered as not expressly dealing 
with the disposition of earnings and profits of the taxable 
year merely because it deals with such earnings and profits 
in terms of ‘net income,’ ‘net earnings,’ or ‘net profits.’”’ 

Apparently cash appropriated out of gross sales or 
gross income cannot be construed as cash required 
to be set aside out of net income, net earnings or nel 
profits. Here again, it would be largely accidental if 
a contract were so worded as to meet the require- 
ments for allowance of the credit. 


Credit for Earnings 


N CORPORATE financing out of which agree- 

ments for debt retirement arise, the creditor is 
given maximum protection by the use of general 
provisions for repayment, rather than by attempting 
to specify the source of the funds to be used, or oth- 
erwise limiting the creditor’s chances of recovery 
through an orderly program of debt retirement. This 
being true, the credit for earnings and profits so 
applied is largely theoretical, particularly in public 
financing. 

Any such credit as could be allowed in the excep- 
tional case will be discontinued in all instances where 
existing bond issues are refunded, according to the 
Regulations, which provide that: 

“Bonds issued after April 30, 1936, in exchange in re- 
funding a pre-existing issue, represent debts incurred after 
April 30, 1936 within the meaning of Section 26(c)(2) of 
the Act.” 

If it was in fact the intention to relieve corpora- 
tions from the surtax on earnings and profits required 

be devoted to debt retirement and accordingly 
not available for dividend payments which would be 
taxable to the shareholders, then it seems that the 
intention has been practically defeated by the im- 
position of conditions, limitations and qualifications 
which amount to substituting form for substance. 
Since the Regulations are not inconsistent with the 
wording of the Act, the conclusion may reasonably 
be reached that Congress was in some doubt as to 
allowing any such credit in the first place. 


Conclusion 


HE difficulties surrounding this whole question 

are great, and blanket allowances might result 
in unmerited tax avoidance and seriously reduce the 
revenue sought to be raised in imposing this surtax. 
It must be obvious, however, that cash cannot be 
taken out of gross sales or gross income and _ paid 
into a sinking fund or otherwise applied in reduc- 
tion of a debt, without reducing the amount of net 
income, earnings or profits available for distribution 
in the form of cash dividends, and if relief is to be 
afforded the debt-burdened corporation, that pur- 
pose must be based on something more substantial 
than the chance phraseology employed in a contract. 








The Capital 


Gains Tax 








VERYONE knows that we Americans 


are 
sometimes apt to go to extremes and fail to 
respect the old saying that “There is only one 


virtue and that is moderation.” But, in due course, 
we usually come around to the common sense view 
of things. 


An outstanding extreme in our badly balanced tax 
system as a whole, has been the capital gains and 
loss tax, outstanding as a warning to our legislators 
that it is harmful to the country as a whole. 


Negative Effects of Tax 


HE capital gains and loss tax appears to be 

primarily an invitation to the tax-dodger, of 
whom we are hearing so much lately, and is prob- 
ably the largest item of expense in auditing the in- 
come tax accounts. It causes more differences 
between public officials and the taxpayer than per- 
haps any other item. 


It is inherent in the American people that they 
resent what they consider unfair taxation. In fact, 
it was resentment of unfair taxation that played an 
important part in establishing this nation. I believe 
that the capital gains and loss tax is so unfair that it 
causes extreme resentment and certainly acts as a 
brake on recovery, undoubtedly keeping thousands 
and thousands of people out of jobs. It does much 
to prevent activity in real estate and building. It 
takes away the cushion for credit. 


We are all glad to note that recovery towards 
normal conditions is well on its way, but this tax 
has done much to seal the credit reservoirs of the 
United States, and prevent activity in a great many 
lines, including the use of credit. It prevents large 
owners of securities from taking profits, which they 
might naturally put into building. It unquestion- 


ably is a big factor in preventing transactions in real 
estate, in the sale of dwellings, farms, factories, min- 
ing properties, oil wells, etc. Its effect, of course, is 
worse in the larger operations but it is extremely de- 
structive to even small builders and small traders. 
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MORRIS S. TREMAINE** 


Comptroller, State of New York 


It is my belief that the repeal of this law would 
do much to do away with the tax evader, and in due 
course should add nearly a quarter of a billion dollars 
to the government’s revenues. 


Some people agree that the Supreme Court of the 
United States had the right to decide that Congress 
had the power to say that one-half of 1% alcoholic 
content was intoxicating. It would appear that the 
breadth of that decision might go to the other ex- 
treme and say that pure alcohol was not intoxicating. 


In the same fashion, when the income tax question 
came before that Court, a score of years ago, the 
breadth of view was to the effect that Congress 
could say that capital gains, or the growth of capi- 
tal, was income. A good many people do not agree 
with that decision but the Court gave the Congress 
the right to decide, and there appears, therefore, no 
reason why the Congress could not make the same 
reasonable decision that it made in the case of al- 
cohol. Andrew Carnegie once said that the income 
tax would make this a nation of liars. He may have 
been correct in some instances. When we have to 
go to extremes in the income tax and call capital 
gains “income,” it would appear that we are putting 
a premium on evasion and building up an urge to 
side-step every possible payment. 

The real harm, however, does not come from the 
tax-dodger or even from those who misrepresent or 
use all legal means of extreme sorts to reduce their 
tax bills. The real difficulty comes from those who 
do not trade and those who have profits and will 
not take them until the time comes when they can- 
not get them. In other words, we carry out a situa- 
tion that brings on violent inflation and high prices 
because there are few sellers, and when depressed 
times come, there are no buyers and lots of sellers. 
This situation, probably caused by this tax, gave the 
United States the most extreme punishment of any 
country in the world when the depression period 
came on, a direct cause of the loss of millions of 
jobs. Current figures seem to indicate that Japan, 

(Continued on page 567) 
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Tax Avoidance v. 
Tax Evasion 


S IT ethical for an attorney to advise a client to 
take all legal means necessary to avoid the pay- 
ment of a tax? 


This question is pertinent at this time because of 
the message of President Roosevelt to the Congress 
on the subject of tax avoidance and evasion and sub- 
sequent investigation and legislation. 


Tax Evasion and Tax 
Avoidance Differentiated 


T IS really a waste of time to talk of legislation 
to stop tax evasion. An evasion is a breach of the 
law, punishable as such and is a matter for the courts 
and not for the legislature. Tax avoidance is another 
matter. The Supreme Court, itself, has said in United 
States v. Isham, 84 U. S. 496 (21 L. Ed. 728) that one 
may “avoid a tax but may not evade it.” This case 
was decided in 1873. Criminal information had been 
issued against the defendant under the Statute of 
1866 requiring certain legal instruments to bear rev- 
enue stamps. 


The court pointed out: 


“If the device is carried out by the means of legal forms, 
it is subject to no legal censure. To illustrate: The 
Stamp Act of 1862 imposed a duty of two cents upon a bank 
check, when drawn for an amount not less than $20. A 
careful individual, having ithe amount of $20 to pay, pays 
the same by handing to his creditor two checks of $10 each. 
He thus draws checks in payment of his debt to the amount 
of $20, and yet pays no stamp duty. This practice and this 
system he pursues habitually and persistently. While his 
operations deprive the Government of the duties it might 
reasonably expect to receive, it is not perceived that the 
practice is open to the charge of fraud. He resorts to de- 
vices to avoid the payment of duties, but they are not 
illegal. He has the legal right to split up his evidences of 
payment and thus to avoid the tax. The device we are con- 
sidering is of the same nature.” 





* Attorney at Law. Lecturer on Federal Taxation, Catholic Uni- 
versity, Washington, D. C. 
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At the outset, in order to discuss the question 
intelligently, we must take into consideration the pe- 
culiar set-up of the American form of government. 
We have forty-eight sovereign States, each supreme 
under the Constitution in taxing power within its 
own territory. Over all we have the Federal Union 
with no limit to the taxing power except as laid down 
in the Constitution. The Federal Government has 
no power to tax the instrumentalities af the State 
governments, neither does the taxing power of the 
forty-eight States extend to the right to tax instru- 
mentalities of the Federal Government. 


Thus the President himself as a resident of New 
York State may not be taxed on his salary as Presi- 
dent by the State of New York. Neither is he sub- 
ject to the intangible tax on personal property in the 
District of Columbia. Furthermore, no State may 
tax subjects outside the confines of the particular 
State. That rule, however, does not apply to the 
right of the Federal Government. It was so held in 
the case of United States v. James Gordon Bennett, 
232 U. S. 299 (58 L. Ed. 612), who was taxed on a 
yacht built in a foreign country notwithstanding the 
fact that the yacht had never been in United States 
waters. 


In a recent case, the Board of Tax Appeals in the 
decision of John D. McKee, et al., Trustees v. Com- 
missioner, 35 BTA 35, intimates that it was the duty 
of the trustees to take legal steps necessary in order 
to save tax to the trust. 


The Board pointed out: 


“On January 31, 1931, the petitioners, as trustees, were 
and had been for more than two years the owners of bonds 
which matured on February 1, 1931. They knew that the 
bonds were to be redeemed at par at maturity. To insure 
the taxability of the resulting gain under section 101 of 
the Revenue Act of 1928 the petitioners on January 31, 
1931, sold the bonds at par to the American Securities Co., 
the securities affiliate of the American Trust Co., the trustee 
under the bond indenture.” 

By taxing these bonds the tax on the gain under 
Sec. 101 would be at 12% per cent instead of at the 
higher rates. It was contended on the part of the 
Commissioner that the sale was not made in good 
faith. The Board held there was no merit in the 
Commissioner’s contention that the transaction was 
not a normal business transaction. 


A sale to the American Securities Company one 
day before the bonds were redeemable, of course, was 
a device to avoid the payment of a tax. “A per- 
fectly legal transaction,” said the Board. 


A classic in the law of tax avoidance is the case of 
Bullen v. Wisconsin, 240 U. S. 625 (60 L. Ed. 830), 
in which the late Justice Holmes said: 


“We do not speak of evasion, because, when the law 
draws a line, a case is on one side of it or the other, and 
if on the safe side, it is none the worse legally that a party has 
availed himself to the full of what the law permits. When 
an act is condemned as an evasion what is meant is that 
it is on the wrong side of the line indicated by the policy 
if not by the mere letter of the law.” 


Justice Holmes also wrote the majority opinion in 
the case of George D. Horning v. District of Columbia, 
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254 U.S. 135 (65 L. Ed. 185), in which he held the 
defendant in this case “on the wrong side of the line.” 


Horning, a pawn-broker doing business in Wash- 
ington, in order to avoid paying a pawn-brokers’ tax 
in the District of Columbia, arranged headquarters 
on the opposite bank of the Potomac in Virginia. He 
continued to use his building in Washington as a 
storehouse for the pledges, but posted notice on his 
office that all applications for loans would be received 
and examined in Virginia just across the Potomac. 
He maintained a free automobile service from his 
District of Columbia office to the Virginia office. 
When the loan was made in Virginia, the money 
and pawn ticket were brought back and handed to 
the borrower in Washington; when the loan was 
paid off the borrower received a redemption cer- 
tificate, presented it in Washington and got back 
his pledge. 


The court said through Justice Holmes: 


“It may be assumed that he intended not to break the 
law, but only to get as near to the line as he could, which 
he had a right to do; but if the conduct described crossed 
the line, the fact that he desired to keep within it will not 
help him. It means only that he misconceived the law.” 

Defendant was found guilty of evading the law. 
There was a dissenting opinion, however, by Justices 
McReynolds, Brandeis, Day and Chief Justice White. 


A rather interesting case where the test was 
whether the transactions were real or entered into 
to reduce income taxes, is that of Wiggin v. Commis- 
sioner, 46 F. (2d) 743: The Circuit Court of Appeals 
for the First Circuit, in this case, reversed the Board 
of Tax Appeals. 


The facts in the case are these: The petitioner, a 
resident of Brookline, Massachusetts, had for several 
years prior to 1922 been President, Treasurer, and 
General Manager of the H. H. Wiggin Lumber Com- 
pany, a Massachusetts corporation, the stock of 
which was owned by the Wiggin family. Prior to 
1921, the company had operated at a profit and peti- 
tioner’s salary was $9,000 per year. The company 
owed the petitioner, however, cash advances made 
of $240,000. Because of the drop in materials handled, 
the Wiggin Lumber Company found itself, after 
1921, operating at a loss, and the stockholders re- 
fused to advance any more money to carry on the 
business during the depression. A written contract, 
in 1922, was entered into, the company employing 
Wiggin as its President, Treasurer and General Man- 
ager for two years beginning January 1, 1922 agree- 
ing that his compensation should be all the net 
profits of the corporation and that he should pay 
all losses incurred by the corporation in its operation. 
He had an option to extend the agreement which he 
exercised. The losses sustained for the four years 
following the making of the contract aggregated 
$253,000 and the petitioner claimed these losses in 
his tax returns, which the Board disallowed. 


The Circuit Court reversed the Board and held 
that the losses incurred were the petitioner’s and 
that they were properly deductible. 


The Court said: 


_ “If, as petitioner in effect says, one of his motives in mak- 
ing the arrangement was possibly to reduce his taxes, that 
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motive is irrelevant. The transaction was real, not a sham. 
The motive or desire to reduce or escape taxes is almost 
universal, and, if not given play through sham or fraudulent 
transactions, entirely legitimate. * * 


“The test of the validity of these contracts is not whether 
the motive therefor, perhaps even the dominant motive, 
may not have been to reduce Wiggin’s income taxes; the 
test is whether the transaction was real, the contract valid, 
as between him and the corporation.” 

In this case the Court pointed out that the only 
tax-reducing device condemned by Congress was in 
Section 104 of the Revenue Act of 1928 which applies 
to the accumulation of surplus to avoid the payment 
of surtax. This section of the law, first appearing in 
the Revenue Act of 1921, was invoked in so few 
cases as to be practically inoperative. Congress 
“plugged the loophole” in the Act of 1936, which is 
so drastic that in order to be released from the Fed- 
eral strangle-hold, relief is being sought by incorpo- 
ration in foreign countries. This device is set down 
by Secretary Morgenthau as one for “evading” taxa- 
tion; which designation is questionable to say the 
least. 


One recent notable case brought by the Commis- 
sioner under the Section of the Revenue Act per- 
taining to the unwarranted accumulation of surplus 


is that of Almours Securities, Inc. v. Commissioner, 35 
BTA 11. 


This corporation was formed in 1926 in Florida 
by Alfred I. duPont. Florida at that time was pro- 
hibited by its Constitution from imposing an estate 
tax, and that State became the “domicile” of many 
wealthy men who expected to escape estate taxes by 
making Florida their home State. 


The Almours Securities Company was a family 
affair, none but the family of Alfred I. duPont own- 
ing shares therein. These shares had a market value 
of approximately $32,000,000. The proposed tax 
was nearly $8,000,000 because of the accumulation of 
surplus. The Board decided in favor of the Com- 
missioner. 


Florida now has an estate tax, so that evidently 
the drastic provisions of the 1936 Act are driving 
wealthy men to foreign countries to incorporate. A 
legal right surely;—tax avoidance and not tax 
evasion. 

Of the eight examples cited by the Secretary, only 
one appears to be a case of tax evasion. It is num- 
bered 5 in his letter to the President, and questions 
“the device of artificial deductions for interest, losses, 
etc.” The others appear to be cases of tax avoidance 
which the Courts have held legally proper. 


Since the passage of the Sixteenth Amendment in 
1913, we have had thirteen Revenue Acts. In each, 
beginning with the Revenue Act of 1916, an effort 
has been made to stop the loopholes permitting tax 
avoidance. Like the character in Gulliver’s Travels, 
who “had been eight years upon a project for ex- 
tracting sunbeams out of cucumbers, which were to 
be put in phials hermetically sealed, and let out to 
warm the air in raw inclement summers,” our legis- 
lative efforts appear to be still nebulous because 
evidently there are still loopholes to be plugged. 

There is one statement in the Secretary’s letter to 
the President to which even Al Capone, serving a 
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term in prison because his “high-priced lawyers” did 
not know the difference between the civil and crimi- 
nal statutes of limitation, will say “Amen.” It is this: 

“The success of our revenue system depends equally 
upon fair administration by the Treasury and upon com- 
pletely honest returns by the taxpayer.” 

Practicing attorneys before the Department know 
full well that there are many cases where the Gov- 
ernment is not only unfair, but also unjust. Take 
the recent case of the Tex-Penn Oil Company (Vol- 
ume 81 Law Edition) where the Supreme Court held 
that there was no tax liability. 


The Revenue Agent, in this case, first proposed a 
tax of some seventy million dollars, which the Board 
of Tax Appeals reduced to seven million dollars. 
The Circuit Court of Appeals in 83 F. (2d) 518, re- 
versed the Board holding there was no tax liability ; 
and the Supreme Court agreed with the Circuit Court. 

The cases are many where the Revenue Agents, 
sent to the field to examine the books of taxpayers, 
feel that they must find some additional tax liability, 
or as one man expressed it “he might lose his job.” 


One Certified Public Accountant, known to the 
writer, recommends to his clients the making of 
some slight error in filing returns in order that the 
Revenue Agent may find the same and thus satisfy 
himself that he is “earning his salary.” 

Speaking of unfair tactics—strange to relate, in 
the case of United States v. Provident Trust Company, 
291 U. S. 272, the Government relied upon a com- 
mon law conclusive presumption, found in 2 Black- 
stone 125 as follows: 

“A possibility of issue is always supposed to exist, in 
law, unless extinguished by the death of the parties; even 
though the donees be each of them an hundred years old.” 

Government attorneys argued that the above was 
substantive law and that evidence could not be intro- 
duced to rebut the same, notwithstanding the fact 
that the following offer of proof indicating the ab- 
surdity of the presumption, was offered and later 
accepted : 

“On February 9, 1914, upon medical advice, an operation 
was performed removing her uterus, Fallopian tubes, and 
both ovaries. The court below specifically found—‘The 
operation and removal of the organs were necessary to 
prevent further impairment of her health. After the op- 
eration she could not have become pregnant nor could she 
have given birth to a child. She died on March 12, 1927, 
unmarried and without ever having given birth to a child.’ ” 

The question before the court was on the value of 
the residue of the estate at decedent’s death in 1921, 
the will providing that in case decedent’s daughter 
died without issue, the residue would go to desig- 
nated charities. 


The opinion in the Supreme Court was written 
by Justice Sutherland with no dissents and the court 
commented on the absurdity of the Government’s 
contention in view of the experience and knowledge 
of the present day. 


A notable case where the Commissioner was “hoist 
with his own petard” is that of Ernest M. Bull v. 


United States, 295 U.S. 247 (79 L. Ed. 1421). 


In this case, approximately $225,000 had been col- 
lected by the Commissioner, illegally. Later on, 
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against the same taxpayer a suit was begun for an 
additional tax involving the same year. The statute 
of limitation had expired on the taxpayer’s right to 
claim a refund for the illegal tax paid. 


The court said: 


_ “If that which the sovereign retains was unjustly taken 
in violation of its own statute, the withholding is wrongful. 
Restitution is owed the taxpayer. Nevertheless he may be 
without a remedy. But we think this is not true here.” 
Under the doctrine of recoupment, the Supreme 
Court ordered the illegally exacted tax refunded, 
notwithstanding the tolling of the statute of limitation. 


In the 1926 Act, Congress attempted to impose a 
death transfer tax in respect to transfers made within 
two years prior to the death of decedent, making 
gifts so made conclusive presumptions as made in 
contemplation of death. 


In the case of Heiner v. Donnan, 285 U. S. 312, 
the Supreme Court held that the attempt to impose 
such a tax violated the due process clause of the 
Fifth Amendment, as the statute changed a rebut- 
table presumption into a conclusive one. 


Corporations today pay four separate and distinct 
taxes to the Federal Government; and in addition, 
State taxes, taxes on real estate, etc.; the ordinary 
citizen not only pays an income tax, but a gift tax, 
admission tax, taxes on dues, etc., and other excises, 
many of the latter being hidden in the cost of goods 
purchased. 


Speaking of excise taxes calls to mind that during 
the argument in the Pollock case, 157 U. S. 427, Jus- 
tice Shiras asked Mr. George F. Edmunds, of coun- 
sel for the appellant, if he had a definition of the 
word “excise.” Mr. Edmunds replied that he had 
one taken from old Samuel Johnson, as follows: 

“A hateful tax levied upon commodities and adjudged not 
by the common judges of property, but wretches hired by 
those to whom this excise is paid.” 

As said by Justice Holmes “no one willingly pays 
a tax.” A tax is a legal exaction of the Government 
for the Government’s support wrung from an un- 
willing citizen. 

In the field of taxation today, we are nearly on a 
par with the condition set down in the Review of 
Seybert’s Annals of the U. S. 1820, where “the 
schoolboy whips his taxed top; the beardless youth 
manages his taxed horse with a taxed bridle on a 
taxed road; and the dying Englishman, pouring his 
medicine, which has paid seven per cent, into a spoon 
that has paid fifteen per cent, flings himself back 
upon his chintz bed which has paid twenty-two per 
cent, and expires in the arms of an apothecary who 
has paid a license of a hundred pounds for the priv- 
ilege of putting him to death.” 


The time may come when the excessive load of 
taxation may reduce the citizens of the United 
States to the practice of economy as a fine art as 
exemplified in the case of Henry David Thoreau. 
He arrived at the conviction that the less labor a 
man did, the better for him and the community at 
large. He believed in six days of rest and one day 
of labor. Prior to his famous experience at Lake Wal- 

(Continued on page 566) 












OOD tax administration rests upon a dual 

foundation: sound legislation and proficient 

administration. Several principles which seem 
to me to be worth discussion have to do with 
both phases of the problem. Lest I should misplace 
emphasis by a rather extensive consideration of the 
importance of a sound legislative background, I wish 
to point out beforehand that, while less can be done 
when the legislative set-up is inadequate or im- 
proper, good practice in certain phases of tax ad- 
ministration is possible even in the absence of such 
legislative background, and much can be accom- 
plished in any legal framework. 


Principles Enumerated 


1. Proper Political Leadership Is a Prerequisite to 
Successful Tax Administration 


LTHOUGH tax administration is undoubtedly 

a technical task, it has nevertheless so many 
definitely political aspects that it is idle to insist that 
the politicians should maintain a hands-off attitude. 
Conversely, effective tax administration is so con- 
tingent upon the attitude of the politicians that it is 
equally idle to suggest that tax administrators 
should have no interest in politics. 

That wise political leadership is a prerequisite to 
effective tax administration will become increasingly 
obvious as I consider several other principles. Good 
tax administration can be hampered at every turn 
by ill-advised tax legislation, just as it can be im- 
measurably facilitated by sound, well-considered tax 
laws. Here, wise political leadership becomes of 
paramount importance. Likewise, the all-important 
question of personnel rests, in the last resort, upon 
the attitude of political leaders. Even the adminis- 
trative policies of the tax department must stand or 
fall, dependent upon the amount of co-operation ac- 
corded by the governor and other political officials. 
Such instances might be multiplied indefinitely; it 


* Address before the Institute of State and Local Affairs, Tusca- 
loosa, Alabama, June 25, 1937. 

** Commissioner of Revenue and Director (on leave), Bureau of 
Business Research, University of Kentucky 


Principles of State and 
Local Tax Administration’ 


Emphasis placed on sound legis- 
lation and proficient direction as 
the dual background of efficient 
administration of taxing statutes 


By JAMES W. MARTIN** 


is sufficient here to point out the dependence of good 
tax administration upon proper political leadership 
and restraint. 


2. The Entire Revenue Administration under State 


and Local Government Should Be Unified and 
Simplified 


Sole responsibility for state tax administration 
should be lodged in one central office. Preferably 
this office should perform no extraneous functions, 
such as the supervision of utilities, the regulation 
of the manufacture and sale of alcoholic beverages, 
and similar responsibilities frequently entrusted to 
state tax departments. It is not inconsistent with 
this principle that some tax functions should be 
farmed out to other agencies. For example, in a 
number of states it has been found that the admin- 
istration of insurance premium taxes and of motor 
vehicle transportation taxes can be more economi- 
cally handled when performed by the state depart- 
ments performing regulatory functions. In any 
event, the sole ultimate responsibility for tax admin- 
istration in a state should be assigned to one, and 
only one, governmental department. 


The activities of this department ought to be 
closely integrated with the local machinery for the 
assessment and collection of taxes. Exactly how 
this should be done must be determined by circum- 
stances. It is safe to say, however, that there should 
be complete centralization of responsibility for the 
assessment of large corporate enterprise, particularly 
when it is geographically decentralized. The state 
department in charge of revenue administration 
should, in addition, exercise general supervision over 
local assessments and tax collections. Such super- 
vision and aid is not inconsistent with home rule 
ideals; indeed, it may facilitate their realization. 
Consider, by way of illustration, the agricultural 
extension service, which is generally provided through 
the joint efforts of federal, state, and local govern- 
ments. Despite close supervision and generous as- 
sistance from the state office, there is probably no 
group of public administrators who exhibit more 
initiative than the county agents. In connection 
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with its supervisory functions, the state tax adminis- 
tration office might well assume the task of compiling 
central financial statistics on all local govern- 
ment activities. It needs the information which these 
will provide regarding local tax collections, expendi- 
tures, debts, and other budget items, if it is to do its 
supervisory work well. 

sy simplified tax administration I refer primarily 
to a scheme in which the line service is not duplicated 
at any point. It seems to me, for example, that it 
is extremely bad governmental policy, whether viewed 
from the political or from the administrative angle, 
to have the machinery for county tax administration 
duplicated in part by cities, villages, or school dis- 
tricts. Tax administration is, on the whole, that 
phase of public administration which most irritates 
the general public; it seems remarkable, in view of 
this, that counties, cities, and, on occasion, school 
districts should commit so politically indiscreet an 
act as to call upon each member of the community 
two or three times during the course of a year to 
list property, to submit to assessment, or to pay 
taxes. 

Lest my sugge stion here be misunderstood, let me 
hasten to point out that arrangements ought to be 
made in every state whereby taxpayers could meet 
their tax bills according to a plan causing the least 
inconvenience. In some instances, this would mean 
monthly payment; in others it might mean contribu- 
tions every six months ; but whatever the plan, it 
should be carefully adi ipted to the needs of the com- 
munity. 


3. The Tax Policy of the State Legislature Must Be 
Such as to Have a Common Sense Appeal 


Some state tax systems are so crude as to make 
it difficult for even the most efficient administration 
to convey the impression of a just and fair policy 
toward the public. A healthful public morale, which 
is so essential to good tax administration, cannot 
be built up in the face of the public ridicule and 
contempt which an ill-advised or archaic tax system 
invites. Good tax administration must rest upon 
sensible tax legislation. ; 

It is not in point here to discuss at length the 
elements which go to make up a satisfactory tax 
system. ‘Two or three criteria, however, may be 
mentioned briefly. (1) There should be some sub- 
stantial element of progression in the tax system. 
This may be supplied—and probably in most states 
should be supplied—by a personal income tax. In 
its.absence, however, there is some justification for 
regarding the federal income tax as a satisfactory 
substitute for supplying the element of progression, 
provided, however, that the state tax system is not 
in itself too regressive. (2) The property tax rate 
structure must be such as can be administered with 
a reasonable degree of success. For instance, it is 
not feasible to have really satisfactory administration 
in a state which must adhere to a uniform rule as 
respects intangible personal property. (3) The spe- 
cific tax measures utilized must not violate the funda- 
mental assumptions of the American people. For 
illustration, in the course of a compromise in con- 
nection with one particular bill the General Assembly 
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of Kentucky enacted a tax on ice cream. Meeting 
with such resentment that it was shortly repealed, 
it had a tendency, while it was still in force, to 
impair the success of general tax administration. 


4. A Modern Tax Code Representing the Law 
Governing State and Local Taxation Is Essential 
to the Best Possible Tax Administration 


Through cooperation between the administration 
and the legislature of each state, assisted if possible 
by expert outside aid, there should be prepared and 
enacted a comprehensive tax code. The first reason 
for this is that the state administration, as well as 
locally responsible officers and employees, may be 
afforded an opportunity to secure an integrated view 
of the entire tax system and of the legal provisions 
for its administration. Until such a code is developed 
glaring contradictions and other crudities are almost 
certain to crop out in the session laws of any state, 
producing uncertainties in all quarters and providing 
a wide field for tax evasion and avoidance. 


In such a code it is extremely important for every 
section to be carefully annotated and indexed. The 
history of the provision should be briefly outlined ; 
the decisions bearing on the subject, whether by 
state or federal courts, should be briefly summarized 
and cited; rulings of the attorney general or other 
competent legal officials should be similarly handled ; 
and formal regulations should be digested or, in any 
event, carefully cited. 


5. The Execution of the Tax Laws Must Be Rec- 
ognized as an Essentially Administrative Func- 
tion 

Adherence to the theory of checks and balances 
has interfered in large measure with the application 
of the principle that the execution of the tax laws 
should be a purely administrative task. We have in 
the counties, for example, administrative officers who 
make assessments, and boards of review which are 
in a position to undo their good work. While funda- 
mentally the plan for a local, quasi-judicial board 
of review is sound, it should be hedged about with 
careful safeguards to prevent the board’s working 
at cross purposes with the assessor, thus rendering 
his work ineffectual. Likewise, the establishment 
of state tax commissions, or state boards by some 
other name, has resulted in the diffusion of adminis- 
trative responsibility. The theory has seemed to 
be that no one person could be trusted to administer 
the tax laws of a state. The consequence has been, 
inevitably, that some one person has assumed re- 
sponsibility, or else the responsibility has been dodged. 
No administrative task can be as well performed by 
a board or commission as by a single individual solely 
and directly responsible for results. 

Recognition of this principle has taken two forms. 
In the federal government, formerly in Alabama, in 
Kentucky, and in a number of other states, a single 
official has been assigned sole responsibility for the 
administration of the tax laws. In other states, for 
example Mississippi and South Carolina, the chair- 
man of the state tax commission has, either by law 

by common consent, assumed administrative re- 
sponsibility and sought to achieve somewhat similar 
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results. In either case, no essential interference with 
administrative success results from the assignment 
to a board or commission of responsibility for certain 
quasi-judicial functions, provided always that the 
relationship between the board and the administra- 
tion itself is satisfactory. 


Too much emphasis cannot be placed on the ad- 
ministrative character of the tax job and on the 
consequent necessity of lodging responsibility in the 
hands of a single individual who has and can have 
no alibi, and whose authority is concomitant with 
his responsibility. 


6. Administrative Tax Policy Must Contemplate 
Payment of Every Cent of Tax Due and No More 


Tax administration to be successful must adhere 
to a consistent policy of treating all taxpayers alike. 
If tax statutes provide a penalty for late payment, 
then the penalty must be collected, whether the 
payment be two weeks or two hours behind the 
time specified in the statutes. If the statute requires 
payment of interest in the event taxes are not paid 
on time, interest must invariably be collected. Although 
1 most states gasoline tax laws, for example, require 
that application of penalty shall be automatic, many 
administrators neglect, under certain circumstances, 
to collect these penalties. Such a policy represents 
a violation of sound principle and, in my personal 
judgment, a violation of the usual oath of office 
which tax administrators take. The only instances 
in which failure to collect penalties or interest re- 
quired by law can be condoned are in cases which 
would involve greater expenditure to collect the item 
than it actually would amount to, and even this 
exception should be invoked very sparingly. 

Although the situation is somewhat different in 
the case of local tax administration, state tax policy 
is very largely given effect by field representatives, 
however designated. It will be found that con- 
sistently refusing to upset any arrangement whereby 
a taxpayer is required to pay all the tax he owes, 
with statutory penalty and interest, will soon con- 
vince an honest group of field representatives that 
everything due the Commonwealth must be paid. 
It takes continuous hammering to convince the 
same individuals of the tremendous importance of 
avoiding the collection of a larger amount than is 
actually due. Inevitably, a field representative’s 
showing is determined in some measure by the 
amount he collects or causes to be collected. Careful 
administrative effort is necessary to prevent this 
fact from causing the collection from unwary tax- 
payers of amounts in excess of those required by 
statute. The best field representative and the best 
employee in general is the one who adheres most 
tenaciously to the principle that a taxpayer must 
pay what he owes, but that every precaution must 
he taken to protect the interest of an uninformed 
taxpayer who might pay more than the law requires. 


7. Every Tax Administration Office Must Be So 
Organized as to Facilitate Good Administration 


In general, this principle has three applications 
analogous to those which would be found in connec- 
lion with the administration of any principal division 


of an industrial enterprise. There must be (a) proper 
relationship with other governmental agencies; (b) 
proper relationship with educational institutions and 
such voluntary organizations as those of public 
officials, of cities, of the bar, or of the school teachers ; 
and (c) proper provisions for smooth and effective 
internal functioning. 


It is apparent that a tax administration set-up 
must be so organized as to be articulated with the 
state, county, or city treasury, as the case may be; 
with the official record-keeping agency; and with 
other offices to which it reports, from which it re- 
ceives reports, or with which its activities must be 
coordinated. It is not sé obvious to many that there 
must be an equally effective arrangement as between 
a state tax administration and similar agencies in 
other states and in the federal government. How- 
ever, this is just as essential to successful adminis- 
trative activity, not only of the state tax department 
itself but also to some extent of the local agencies 
for the handling of tax matters. 


It is apparent that the work of a state tax depart- 
ment should be closely co-ordinated with that of the 
state university and other colleges and universities 
of the state, with appropriate state and national 
organizations of local officials, and with voluntary 
organizations such as the state bar, the state teachers’ 
association, the state associations of public officials, 
and numerous other agencies which contribute to 
the improvement of state and local government. 
Not the least important are the local assessment 
officers themselves. In many instances these off- 
cials have an active organization of their own which 
can contribute much to the work of each assessor 
acting in his official capacity. 

The state or local tax office of any community 
should be organized in such a manner as to facilitate 
performance of its duties in just as efficient and 
business-like a fashion as corresponding duties would 
be executed in an industrial plant. It is necessary 
that careful planning be done to simplify report 
forms, to reduce the number and complexity of 
activities to a minimum, and in every other respect 
to develop business-like procedure. In a large tax 
department, for example, there ought to be in addi- 
tion to current administrative memoranda an effec- 
tive, simple, but comprehensive work manual in 
which each employee will have the general plan of 
his job laid out. This need is supplied in large busi- 
ness organizations by a procedural manual; there is 
no reason why a state tax department should not 
be similarly equipped. 


8. Efficient Personnel, Properly Trained and Ex- 
perienced, Should Be Utilized for the Handling 
of All Tax Administration Functions 


Practically all the work of a modern tax depart- 
ment is highly technical in character. Some of it 
requires the skill of the lawyer, the engineer, the 
accountant, or the personnel specialist; some calls 
simply for knowledge of office management, of busi- 
ness practice, or of clerical proficiency. No person, 
whatever his training or background, is fully pro- 
ficient in tax administration until he becomes inti 

, (Continued on page 565) 








The Work of the 


Tax Division of the 
Department of Justice’ 


By JAMES W. MORRIS 


HE efficient conduct of that part of the admin- 
istration of the revenue laws which concerns 
the settlement of tax controversies by judicial 
means is of direct interest to all of us. Only recently 
has the subject of tax litigation acquired a status 
meriting its discussion as a separate problem. In so 
far as I have been able to determine, not until 1922 
did the American Bar Association deem the subject 
of taxation important enough to have regular reports 
at the annual conventions from the Committee on 
Federal Taxation. Nor were open meetings of this 
Committee held in conjunction with the conventions 
until 1934, when these tax clinics were commenced. 


Innovations in Government’s Methods 
of Carrying on Litigation 


ORRESPONDINGLY recent innovations have 
* also marked the methods by which our Govern- 
ment carries on its side of this litigation. The Tax 
Division of the Department of Justice, which is 
charged with the responsibility of all court proceed- 
ings involving federal tax matters, came into exist- 
ence only a little over three years ago. Prior to that 
time, the authority over and conduct of these law- 
suits were split up among a number of departments 
and a number of divisions in those departments. This 
situation was possibly an outgrowth of the feeling 
which has existed among our profession until re 
cent times, that for a lawyer to devote himself to 
questions of computation of taxes was to lower him 
self beneath the dignity of his calling. No less an 
advocate than Daniel Webster bitterly opposed a bill 
directing that these tax cases be handled by the At- 
torney General, and rose repeatedly in debate s say- 
ing: “You would thus turn the Attorney General 
into a half-accountant, a half-lawyer, a half-clerk, 
in fine, a half of everything and not much of any- 
thing.” Webster defeated the bill and did not live 
to see present times when many of the great and vital 





* Address delivered at meeting of Committee on Federal Taxation, 
American Bar Association, Hotel Willard, Washington, D. C., March 
20, 1937. 
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legal questions of the day are involved in tax litiga- 
tion, and when we have outstanding lawyers who 
have also the energy and ability to tackle a compli- 
cated tax question and to so boil it down to its es 
sential legal principles that it may be intelligently 
understood by all those versed in the general fields 
of the law. 


As a result of the overcoming of this early attitude 
towards tax matters and the consequent creation of 
the Tax Division of the Department of Justice, we 
now have, for the first time, centralized responsi 
bility over the Government’s side of fiscal litigation. 
The existence of this centralized responsibility, I be- 
lieve, offers opportunity for increasing the efficiency 
with which this branch of the public service is con 
ducted. To bring about that increased efficiency, to 
seek out and remedy, in so far as possible, the prob 
lems standing in its way, is the keen desire and 
objective of the Attorney General and is the task to 
which I have been assigned as head of the Tax Di- 
vision. 


Delay as Major Problem 
Confronting the Tax Division 


O ONE need be long acquainted with our 

branch of the law to know that such problems 
do exist. The major difficulty that confronts us is 
evident alike to the taxpayer, the accountant, the 
lawyer, and the Government. This is the problem 
of delay. Certainly a citizen has just grounds for 
complaint when he must endure ten or fifteen, or 
even twice that many, years of uncertainty and ex- 
pense before having his rights adjudicated. If you 
and I have any interest at all in the subject of taxa- 
tion, the subject that has drawn us to these meet- 
ings today, we will bend every energy to eradicate 
this situation which makes the settlement of a tax 
controversy almost a life long occupation. 

When I came into the Tax Division, I was amazed 
at the extent of the delay which actually does exist. 
One case, instituted in 1912, arising under the 1909 
corporate tax act is still pending in the courts. We 
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are today defending suits involving almost every tax 
year since the passage of the Sixteenth Amendment. 
The great bulk of our ordinary run of cases are not 
closed until at least ten years after the dates the 
taxes were due. The World War ended eighteen 
years ago, but the events of those hectic days are 
still current history in our Division and in the offices 
of the private tax practitioners. 


Delay Occasions Expense 


ELAY is not simply a matter of inconvenience. 
It is an unwanted luxury that costs tremendous 
amounts in cold dollars and cents, both to the Gov- 
ernment and to the taxpayer. To illustrate, let me 
point out that on June 30, 1936, there were pending 
in the courts suits for refund involving something 
over $240,000,000. In the past, the Government has 
lost approximately 30 per cent of these cases. On 
the refunds made when the Government loses, 6 per 
cent interest must be paid to the taxpayer. Each 
year’s delay, then, in the disposition of these cases 
costs the Government in interest alone well over 
$4,000,000. At present rates, the Government could 
borrow the same amount of money for much less 
than half that cost. 
The expense to the taxpayer is, however, even 
ereater. If he brings proceedings before the Board 


of Tax Appeals, he must pay 6 per cent interest on- 


that part of the assessment which is finally approved. 
The cases pending before the Board and on appeal 
from the Board on June 30, 1936, involved more than 
$520,000,000. Experience has shown that over 60 
per cent of the assessments are normally affirmed. 
Kach year’s delay, then, in the disposition of these 
cases costs the taxpayers in interest alone over 
$18,500,000. 

Moreover, these figures encompass only sums 
actually involved in the cases being litigated, and 
do not include the much greater amounts tied up 
awaiting the outcome of test cases. The total in- 
terest cost of delay in tax litigation cannot be exactly 


computed, but it clearly reaches staggering pro- 
portions. 


Loopholes Often Long-standing 
Before Corrected 


UT this tremendous interest cost is not the only 

expensive feature of long drawn-out tax con- 
troversies. The Government is put in a difficult sit- 
uation, because if the Government’s interpretation 
of the law was wrong, we often do not find it out 
until it is too late to collect taxes on the correct 
theory. Also, loopholes in the law are not indicated 
for legislative correction until they have been in ex- 
istence many years and a substantial loss of revenue 
has resulted. For example, under the decision in 
1920 in Eisner v. Macomber, 40 S. Ct. 189, arising 
under the 1916 act, it was generally supposed that 
all stock dividends were capital rather than income, 
and the revenue laws from 1921 on were arranged to 
reflect that understanding. It was 1936 before the 
Supreme Court in Koshland v. Helvering, 56 S. Ct. 
767, arising under the 1926 and 1928 acts, advised us 
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that the Government should have collected taxes 
during all those years on stock dividends paid in 
different classes of stock. 

Nor is the interest burden of delay the only ex- 
pensive feature to the taxpayer. He may discover 
only after many years that he has been conducting 
his affairs in a disadvantageous way for tax pur- 
poses. In 1924 the petitioners in Morrissey v. Com- 
missioner, 56S. Ct. 289, disagreed with the Govern- 
ment over the question of whether they were taxable 
as a trust or an association. Eleven years later they 
were told by the Supreme Court, probably to their 
own surprise and certainly to the surprise of thou- 
sands of other trusts in the country, that they were 
an association. How much better for both the tax- 
payer and the Government would have been a 
prompt determination of that question! 

For these reasons, I would name delay as the 
most important problem to be solved by those in- 
terested in tax litigation. I have no ready-made so- 
lution for it to offer you. The causes are undoubtedly 
many and complex. Our attitude, I suggest, should 
be one of willingness to investigate and foster prac- 
tical improvements wherever possible. That, at 
least, has been and will continue to be the attitude 
of the Tax Division of the Department of Justice. 


“Buck-passing” Eliminated— 
Uniformity Encouraged 


HE centralization of supervision of tax cases in 

our Division has given us many tools for the 
speeding up of this work. Responsibility and au- 
thority now rest in the same office. This fact helps 
to eliminate buck-passing and encourages uniformity. 
Along with the advantages of centralized responsi- 
bility, however, come the dangers of bureaucracy 
and red tape. To meet this, it is our effort to de- 
centralize the conduct of this litigation in so far as 
possible, placing more reliance on the United States 
Attorneys. Our relations with the United States © 
Attorneys are quite similar to the relations which 
many of you, as tax specialists, enjoy with the gen- 
eral practitioners. The technicalities of taxation re- 
quire that someone with specialized knowledge assist 
the general practitioner by translating the tax prob- 
lems into ordinary legal terms and conceptions. As 
you in private practice supply this technical knowl- 
edge to the general practitioner, so also we in the 
Tax Division supply this knowledge to the United 
States Attorneys. But in doing so, it is our earnest 
endeavor not to sacrifice the principle of administra- 
tion of the law by local officers who are familiar with 
the problems and conditions of the locality, and who 
are known to and who enjoy the confidence of the 
people of the community. 

One particular method by which we are attempt- 
ing to expedite the disposal of tax litigation is the 
securing of special settings of tax cases in both the 
District and Circuit Courts. Also, we are glad to 
co-operate in simplifying cases for the courts by en- 
tering into stipulations of fact which are not incon- 
sistent with our duties to our client. Similarly, by 
giving serious consideration to offers in compromise, 
we attempt to relieve both the taxpayer and the Gov- 
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ernment from litigation wherever that can be prop- 
erly accomplished. 

Our problem of slowness in disposing of tax con- 
troversies is not solely a tax difficulty, however, and 
it cannot be entirely solved by efforts restricted to 
our own field of activity. The problem is part of 
the larger stumbling block of delay that exists 
throughout the judicial system. Consequently, in 
dealing with this problem we must not overlook con- 
siderations of a more general nature that may have 
an effect on our endeavors. One of these factors 
that is now uppermost in the mind of the public was 
the proposal of our President for the reorganization 
of the judiciary, about which much has been said on 
both sides. I feel it most reasonable to expect, and 
I am confident that the passage of such a bill would 
enable the judiciary to dispose of litigation much 
more expeditiously. 


Certainly that part of the President’s proposal 
dealing with direct appeals where issues of constitu- 
tionality of federal statutes are involved would aid 
both the courts and the Tax Division in speeding up 
litigation. We have fresh in our minds the situation 
which existed in the last six months of 1935. We 
underwent a sudden deluge of 2,000 injunction suits, 
which, if I may be pardoned for bragging a bit, 
would have swamped any other Division and which 
almost swamped ours. Had the President’s proposal 
for direct appeal then been the law, the deluge might 
well have been averted, or at least greatly minimized. 

In this connection, it may not be amiss to point 
out that there has been another proposal for judicial 
reform, which, at least at one time, was sponsored by 
a committee of the American Bar Association. I 
refer to the proposal for the establishment of a 
United States Administrative Court to consist of a 
chief justice and not to exceed forty associate jus- 
tices. This court would have, as a part of its func- 
tion, exclusive jurisdiction of all federal tax cases. 
Unquestionably there are certain kinds of tax con- 
troversies involving extensive administrative inquiry 
and determination which can better be conducted at 
the seat of the Government. From the standpoint 
of expeditious handling, however, the concentration 
of all tax litigation in one court in the District of 
Columbia would certainly seem objectionable. More- 
over, the basic principle of our jurisprudence—that 
of local administration of the law—has its place in 
tax disputes as well as in other legal controversies. 
Rather than to create a new tribunal to handle all 
of these cases, then, the better course appears to be 
to increase the capacity of our existing constitutional 
courts. This is the course that has been urged by the 
President. 


Problem of Efficient Administration 


N SO FAR as the Tax Division is concerned, the 
problem of delay is but a part of the larger prob- 
lem of efficient administration of this particular 
branch of the public business. It is our aim that 
throughout all phases of our work we so conduct the 
Tax Division as to encourage those friendly relation- 
ships and frank discussions between opposing coun- 
sel that can do so much toward the speedy and 
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equitable determination of any judicial controversy. 
As officers of the Department of Justice, we are not 
only lawyers but also public servants. The zealous 
protection of interest which is the duty of every 
lawyer to his client must, in our case especially, be 
tempered by considerations of fairness, public in- 
terest, and public convenience. We have a duty, not 
simply to win our cases, but rather to see that all 
of the relevant information is presented to the court 
or considered by our Department so that a correct 
and fair determination may be reached in the judg- 
ment or compromise. 

In this light, it is our task to conduct our work 
so as to merit the confidence and respect of the 
public. We have no place for arbitrary action. In 
both our civil and criminal cases we must avoid un- 
necessary harassment of taxpayers and must, in so 
far as is humanly possible, be certain that there is 
genuine factual and equitable substance to our posi- 
tion before we prosecute a tax case. 


The Tax Evasion Attitude 


UT when we are convinced that there is real 
substance to our position, it is our duty to bend 
every energy to see that the wrong is punished or 
the error is corrected, so that the public may feel 
assured that no man is being permitted to evade his 


‘proper share of the tax burden, and that we are 


not “making fish of the one and fowl of the other.” 
Taxation is proverbially unpopular, and an attitude 
that a particular tax should be evaded can easily de- 
velop. In this connection, I am reminded of a story 
told of former Chief Justice Chase. It is said that 
at a social gathering at his house the subject of taxa- 
tion was mooted. A distinguished gentleman pres- 
ent said he had paid all his taxes except the income 
tax. “I have a little property,” he said, “which brings 
me in a yearly rental but the tax gatherers have not 
spotted it. I do not know whether I ought to let 
the thing go that way or not. What would you do 
if you were in my place, Mr. Chase?” There was a 
merry twinkle in the eyes of Justice Chase as he 
answered with somewhat double meaning, “I think 
it the duty of every man to live unspotted as long 
as he can.” 


Every Federal tax case involves not only our Di- 
vision but also the Bureau of Internal Revenue. The 
legal branch of that Bureau, under the capable lead- 
ership of Morrison Shafroth, and the Tax Division 
of the Department of Justice are working in the 
closest co- operation in meeting these common prob- 
lems and in attempting to provide efficient public 
service in this field of governmental activity. I am 
confident that I voice the views of Mr. Shafroth, as 
well as my own, when I say that we would appre- 
ciate any suggestions which you may have from 
time to time looking toward the betterment of the 
conduct of tax litigation. We both hope you will 
join us in our effort to make of these legal branches 
of our Government the efficient and helpful instru- 
ments of public service which all of us want them 
to be. 
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Tax Exemptions 


Part Il 


Homestead Exemptions 


C. Social Desirability 


N SPITE of their disturbing effect on state rev- 
| enue systems, homestead exemption laws are 

alleged to be desirable for a number of reasons. 
The supporters of this movement rely on the well- 
known fact that intangible property, such as stocks, 
bonds, notes, mortgages and bank deposits escape 
taxation almost entirely under the ad valorem gen- 
eral property tax system followed in the majority 
of states. Consequently, tangible property, princi- 
pally real estate, is compelled to bear the largest part 
of the tax burden. 


It is an admitted fact that although all classes of 
real estate are not equally capable of contributing 
to the support of government, nevertheless, instead 
of distributing the tax burden in accordance with 
ability to pay, there is a tendency to exact a dis- 
proportionate share from those least able to bear 
it. This is accomplished by taxing smaller prop- 
erties on an assessed valuation that represents a 
larger percentage of their true value than does the 
assessed valuation of more valuable properties. 
Sponsors of the movement believe that by exempting 
small owner-occupied homes, the tendency toward 
“regressive assessments” of small properties will be 
checked and that the classes best able to pay will 
then bear most of the burden. 


They claim that because homeowners comprise 
the most stable and substantial element of every 
community, they are entitled to some form of public 
subsidy and that exempting homesteads from tax- 


Author's Note: The author is indebted to Miss Virginia D. Allen 
of the lowa State Law Library for her coéperation in collecting statu- 
tory material presented in this series. 

See “Certain Social and Economic Effects of Homestead Exemp- 
tions’ by Dr. Jens P. Jensen, Research Report No. 41. Kansas Legis. 


Council, July 1, 1936. Dr. Jensen explains, but does not agree with 
this contention. 
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ation would be the most direct method of stimulating 
home ownership.' 


Apparently, then, there is a simple explanation 
for the rapid growth of the homestead exemption 
movement outlined in Part II, B of this article. 
The various state legislatures are supposed to have 
recognized their duty toward homeowners and have 
adopted tax exemption measures in an effort to assist 
them. According to this point of view, homestead 
exemption laws express a sound public policy and 
are the first step toward a much needed reformation 
of the general property tax system. 


Factors Determining Home Ownership 


HESE arguments in favor of homestead exemp- 
tions seem plausible enough until careful analy- 


sis reveals many inconsistencies between theory and 
practical effect. 


In the first place, it has been assumed that ex- 
empting homesteads will greatly encourage the con- 
struction of new residences and will also induce 
tenants to become homeowners. Yet, no proof has 
been produced that the average annual tax bill ($50 
to $150) is the chief obstacle in the path of persons 
wishing to buy moderately priced homes. There are so 
many other factors involved that it is highly doubtful 
whether a probable $30 to $70 yearly savings ef- 
fected by the usual tax exemption (based on $1,000 
to $2,500 of the assessed valuation) would make much 
difference to a prospective purchaser. 

Most people do not obligate themselves on a con- 
tract to acquire a home unless they are steadily 
employed or have an assured income. Primarily, 
purchasers are influenced by location, the size of 
their family and the cost in proportion to their in- 
come. Those who construct homes also must con- 
sider the prevailing cost of land, labor and building 
materials. After all of these factors are weighed, 
then the question of taxes becomes important. While 
there is no doubt that a low tax-rate district may 
attract more people than a high rate section, still a 
person able to finance a home is not inclined to con- 


sider his annual tax bill as the most important 
financial problem. 


Michigan Study 


N interesting analysis of the financial factors 

involved in purchasing a home is given in a 
recently published study of the effect of homestead 
exemptions in Michigan.? It appears that the four 
principal items which must be worked into the pro- 
spective homeowner’s budget are: (1) initial payment, 
(2) amortization of mortgage, (3) taxes, (4) other 
charges. 

To determine which of these factors was the most 
important, a typical financial set-up was arranged 
for the purchase of a home appraised at $5,000. It 
was assumed that a mortgage equal to 80% of the 
appraised valuation could be secured at 6% interest, 
as is frequently done under the Federal Housing 
Administration’s plan of insured mortgages. Amor- 
tization over a 15-year period was to be accomplished 

ta See THE Tax Macazine, August, 1937. ; 

2 Page 21 “Exemption of Homesteads From Taxation” by Leonard 


& Mohaupt, published May, 1937; Report No. 144, Detroit Bureau of 
Governmental Research, Inc. 
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by monthly payments including a charge for both 
interest and principal. 

In order to estimate the effect of homestead ex- 
emptions, it was necessary first to ascertain the total 
financial burden for a down payment and the cost 
of mortgage amortization charges and taxes for one 
year. This can be outlined for purchase of a $5,000 
home as follows: 

% of Appraised 


_ Items Amount Value 
Initial Payment $1,000 


Financing——one year (includes interest and pre- 


payments to amortize principal of mortgage) 395 7 
Taxes—one year (city and county assessed on 7 
80% app. value) a 125 2.5 
TOTAL COST ; rer 


The exact amount of money which would be saved 
through homestead exemptions would depend on 
the extent of the exemption and the current local 
tax rate. By assuming different amounts of exemp- 
tion and a total tax rate of $31.25 per thousand for 
the city and county, the savings would be: 


Effect of Varying Amounts of Exemption on Taxes Paid on $5,000 
Homestead in Detroit, Michigan 


Rate per Assessed Total Annual 

$1,000 of Amount of Valuation City and Annual 

Assessed Exemption (80% of App. County Taxes Savings 

Valuation Valuation) Paid 

$31.25 None $4,000 $125.00 None 
$1,000 3,000 93.75 $31.25 
2,000 2,000 62.50 62.50 
3,000 1,000 31.25 93.75 
4,000 Totally Ex. None 125.00 


If the exemption extended only to taxes for the 
city of Detroit, the savings would be somewhat 
lower since the city rate is only $24.48. The effect 
of tax exemptions of varying amounts applying only 
to city taxes would be: 


City Rate per Amountof Assessed Val. Total Annual 


$1,000 of Exemption (80% of App City Tax Paid Savings 
Assessed Val Valuation) 
$24.48 None $4,000 $97.92 None 
$1,000 3,000 73.44 $24.48 
2,000 2,000 $8.08 18.96 
3,000 1,000 24.48 73.41 
1,000 Totally Ex. None 97.92 


lt is difheult to understand how such small tax 
savings could act as much of an inducement for the 
purchase of a home. The analysis of probable tax 
savings can be regarded as typical of the situation 
in every other community although the amount 
saved will vary with the local tax rate. 


In Detroit, the annual city and county tax bill of 
$125 is slightly less than one-third the cost of interest 
and prepayments for one year on a $4,000 mortgage ; 
while the city tax alone equals approximately one- 
fourth of that amount. The savings of $62.50 pro- 
duced by an exemption of $2,000 applying to both 
city and county taxes would be sufficient to meet the 
interest and prepayments for two months out of each 
year. If the property was exempted from city taxes 
only, a $2,000 exemption would save slightly less 
than $50.00. At first glance this savings would seem 
to be very helpful to a prospective homeowner, but 
as a matter of fact, anyone to whom $50 or $60 a 
vear means the difference between owning a home 
and remaining a tenant would probably be a poor 
financial risk. 

Purchasing a home involves far more than mak- 
ing a down payment and then paying taxes and 
regular installments on a purchase money mortgage. 
There is always the fourth factor of “other charges.” 
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Besides insurance and fuel, “other charges” include 
a multitude of unexpected expenses. There are 
boilers, plumbing and electrical equipment to be 
repaired or replaced, as well as roofing, painting and 
countless smaller but none the less expensive items. 
Anyone contemplating the purchase of a home must 
realize that a $50 or $60 annual savings from tax 


exemptions will be but a minor factor in meeting 
his obligations. 


There is sound reasoning in the suggestion that 
some doubtful or borderline prospects may be won 
over to homeownership by tax exemptions, but this 


will be due more to a psychological than a practical 
effect. 


Assistance to Homeowners 


DVOCATES of homestead exemptions insist 
that homeowners are in need of and are en 
titled to assistance from the public treasury. The 
Federal Government has already recognized this 
principle in the establishment of the Homeowners’ 
Loan Corporation, the F. H. A. system of insured 
mortgages and in sponsoring the Federal Savings 
and Loan Associations. However, none of these 
agencies assist all homeowners as a class without 
regard to individual needs. Each case is treated 
separately from every other and no loan or mortgage 
is approved simply because the applicant owns the 
house in which he lives. Anxious as the Federal 
Government is to encourage the establishment of 
a nation of homeowners, it was never assumed that 
an outright pension or subsidy to everyone owning 
1 home is necessary or desirable. Yet that is ex- 
actly the effect of laws which grant tax exemptions 
to every homestead coming within a_ prescribed 
definition, 


Class Needs 


AX relief for homeowners is demanded on the 
ground that as a class they are in need of public 
assistance. But is this true? Not even the most 
ardent supporters of the homestead exemption move- 
ment have ever claimed that all homeowners find it 
impossible to pay their annual tax bills. However, 
they disregard this point and insist that a home can- 
not be taxed on the same basis as an income-producing 
property because no homeowner has the same oppor 
tunity as a landlord to shift part of his tax burden 
to tenants in the form of rental charges. ‘Therefore, 
they feel that the state should shift this burden on 
behalf of those unable to do so for themselves. No 
mention is made of the financial condition or need 
for tax-relief of each individual homeowner. It is 
blandly assumed that the government must help 
everybody answering to the description of “home- 
owner” regardless of their actual ability to pay taxes. 
As a matter of fact, “homeowners” include every 
type of individual and their financial status may 
vary from extreme wealth to extreme poverty. W hy 
then, should the same subsidy be available to all 


who happen to fit the arbitrary definition of a 
“homeowner”? 
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Right to Benefits 


STABLISHMENT of a large group of new 

homeowners in the United States is the an- 
nounced objective of the homestead exemption move- 
ment. Its sponsors reason that an individual owning 
his own home has a definite stake in the community, 
that he feels it his duty to take part in public affairs, 
that as a class, homeowners are a stabilizing influence. 
They claim further that relieving homes of all or 
a major share of their tax burden will encourage 
homeownership. Typical of this attitude is the state- 
ment made some time ago by a State Senator of 
lowa, Hon. Albert Shaw :° 

“The homestead owner is generally recognized as a good 
citizen interested in the growth and welfare of his town 
and community. He is a protector of property and prop- 
erty rights. Properly encouraged, he takes an interest in 
making his home better and his town a better place in 
which to live * * *,.” 

This reasoning is correct but there are several 
conclusions which can be based on it. Judging by 
the rapid growth of the homestead exemption move- 
ment, the most popular deduction is that freedom 
from taxes is the proper method of encouragement. 
A more reasonable opinion would be that taxpayers 
are inclined to take a deeper interest in public affairs 
than those who pay no direct property taxes. ‘Tax- 
payers are aware that foolish, wasteful and unnec- 
essary expenditures will have a direct effect upon 
them in the form of larger tax bills. 


In fact, a recent study of the problem‘ warns that: 


“Homestead exemption actually negates the theory un- 
der which it is proposed. If homeowners are released from 
all or most property taxes, they will tend to assume the 
same attitude in the expenditures of public funds as tenants; 


not having a burden of direct taxation, they will become 
indifferent.” 


Budget Appeals 


FAR better method of stimulating the interest 
of property owners in securing more efficient 
and less expensive state and local governments 
would be to place responsibility for controlling pub- 
lic expenditures in the hands of the taxpayers them- 
selves. Then, neither public officials nor the “system” 
of property assessment could be blamed for high 
taxes. The power to demand and obtain elimination 
of wasteful and needless items from the budgets of 
local governments is given to taxpayers by the 
Indiana and Iowa “budget-appeal” laws which out- 
line a definite mode of procedure for checking the 
tendencies of governmental units toward extrava- 
gance. Surely, it is more efficient and less costly 
to discuss public budgets and to test the legality of 
any doubtful items before taxes are levied than it 
is to institute “rate” litigation after the taxes are 
already in process of collection. 

Apparently the National Association of Assessing 
Officials agrees that budget control is an important 
and effective means of reducing excessive taxes. In 
its manual on “Assessment Principles” written for 
the guidance of assessors throughout the country, 
this significant remark appears :° 


*“The Homestead Relief Act,’’ p. 13, American Municipalities, 
March, 1936. 
*P. 21, “Exemption of Homesteads from Taxation,’ 


’ Leonard & Mo- 
haupt, op. cit. 
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“If the public attention were properly focused upon the 
budget instead of the tax rate and the tax base, not only 
could expenditures and indebtedness be better controlled, 
but the assessor would be under less pressure to make an 
illegal assessment.” 


Unfair Capitalization 


N* PURALLY, any factor that adds to the ad- 
vantages of owning a particular class or species 
of property also increases its value. In the case of 
homesteads, removal of the county’s lien for general 
taxes will make them safer investments. So long 
as real property is taxable, the county in which it 
is located has a lien on it for taxes which is superior 
to every other lien created by judgments, mortgages 
or other contracts. Once homesteads become tax 
exempt, a mortgagee can secure a true “first” lien. 
Therefore, capital may be withdrawn from other in- 
vestment fields and concentrated on homesteads 
because of this greater security. In turn, the fact 
that homesteads have become a safer investment 
than other types of property may cause prices to 
rise. The extent to which homestead prices may 
rise due to the freedom from annual taxes can be 
determined according to the standard formula by 
which the present worth of future income is cal- 
culated: that is, by discounting both the anticipated 
income and the expenses incurred in receiving it. 


If taxes are decreased and all other factors remain 
as they were at the time of the decrease, property 
values will be increased :° 
“by the present net worth of the estimated excess of the 
old taxes over the new * * *.” 

The process of adding this new value is known 
as “capitalization” and “* * * the decrease in tax- 
ation is said to be capitalized * * *.” In other 
words, the value of homestead properties would be 
increased by the amount of money, which, if invested 
and allowed to accumulate at compound interest, 
would yield net income in the same amounts and 
at the same intervals as the anticipated savings re- 
sulting from tax exemptions. The investment would 
be comparatively risk-free and the interest rate 
ought not to exceed 4%. 

Since the only purpose of capitalizing tax savings 
is to increase the price of property, homestead ex- 
emptions defeat their own ends. Instead of stimu- 
lating the purchase of homes, this sudden increase 
in values actually may tend to discourage purchasers. 
The effect on the real estate market can be better 
understood from the following illustration: 

Assume that $1,200 in the assessed valuation of all home- 
steads is exempted from taxation and that the annual tax 
rate is $31.00 per thousand. The greatest possible tax 
savings would be $37.20 per year. Capitalized at 4%, the 
present value of this savings would be $930.00. Adding 
this sum to the appraised value before exemption will give 
the value after exemption. 

Not all homestead properties will receive the same 
degree of benefit. Inexpensive properties will have 
a greater gain in proportion to their valuation than 





5 P, 35, Report of the Committee on Principles of Assessment Prac- 
tice, pub. May, 1937 at Chicago, by Public Administration Service. 
*P, 10, “Assessment Terminology,’’ Report of the Committee on 
Assessment Terminology, -Natl. Assn. of Assessing Officials, Chicago, 
May, 1937. Mr. Albert Noonan, Technical Director of the Association 
was kind enough to furnish the author with copies of the reports on 
‘Assessment Principles’ and ‘‘Assessment Terminology.’ 
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more valuable properties. All of the effects result- 
ing from capitalization of tax savings are fair enough 
so far as present owners of homesteads are con- 
cerned, but are extremely unfair to future purchasers. 

The differences in comparative benefits conferred 
by homestead exemptions on inexpensive and valu- 
able properties are interesting. From the following 
table it can be seen that purchasers of small homes 
will have to pay a large premium for the privilege 
of owning tax exempt property.’ 


Homestead Value Appre- Total Value 


True Value ciation Due After % Increase 
Before To Exemption Exemption In Value 
Exemption 
BE iscses Be $930 $ 2,930 $46.50 
B 10,000 930 10,930 9.30 
_-Repaner 50,000 930 50,930 1.86 


lf the total “present net worth” of future tax sav- 
ings is added immediately to the appraised value 
of homesteads only the present owners will profit 
since the price paid by all subsequent purchasers 
will include this artificial inflation of values. Not 
only is this unfair, but it will act as a deterrent to 
many small wage earners whose purchasing power 
will not be at all enlarged by homestead exemptions. 


Restraints on Capitalization 


HE natural tendency on the part of owners to 

make the greatest possible profit will be checked 
to some extent by the realization that increasing 
prices too rapidly will lead tenants to build new 
houses rather than invest their savings in old ones. 


On the other hand, it is only reasonable to expect 
an Owner not in possession to demand a profit when 
he sells to a new owner who will occupy the premises 
and claim the benefits of a homestead exemption law. 
A reasonable degree of profit probably will not have 
any retarding influence on prospective homeowners ; 
but attempting to add the entire additional value 
resulting from capitalization of tax savings certainly 
will not stimulate the buying of homes. 


Tenant’s Attitude 


ENTALS usually are supposed to include a 

charge for taxes and a reasonable return for 
the owner on his investment after meeting all ex- 
penses of operation. The chief reason, therefore, for 
changing from tenancy to ownership would be to 
reduce the rent. Otherwise, there would be no point 
in assuming all of the burden accompanying the 
ownership of real estate, such as repairs and painting, 
and the risk of loss through declining values. In 
farm areas, the quality and productivity of land is 
a further consideration; if the land is so poor that 
it does not bring enough rent to cover taxes, and a 


return on its cost, no tenant would be likely to 
buy it. 


Some students of taxation, among them Dr. Jens 
P. Jensen, do not approve of homestead exemptions, 
but deny ‘that there will be any marked increase in 


7 Data relating to capitalization of tax savings are taken from the 
report of Dr. Paul E. Alyea to the Kansas Legislative Council, Re- 
search Report No. 41 

8 All of the conclusions are the author’s, but some of them have 
been suggested by the comments of C. Woody Thompson in an article 


on “Homestead Tax Reduction,’ p. 633, Vol. XXII, No. 4, Iowa Law 
Review, May, 1937. 


September, 1937 


values due to capitalization of such exemptions. Dr. 
Jensen does not believe there will be any great 
amount of capitalization because the market will 
not be greatly stimulated. In his opinion :® 


“k * * the aggregate demand for housing, both rental 
and homestead will not be increased (since homestead ex- 
emptions) will not increase the population, or induce it to 
want increased housing facilities.” 


Revenue Replacements 


INCE the exemption of homesteads takes away 

a large share of the revenue from property taxes, 
it creates a serious financing problem for counties, 
cities and school districts. Lost revenues must be 
replaced in order for these units of local government 
to continue functioning. Of course, instead of seek- 
ing new sources of income, there are several other 
alternatives which local governments might choose. 
If they are determined to proceed with their custom- 
ary activities and to assume new ones, the line of 
least resistance would be to borrow the money nec- 
essary for meeting the costs of government. This 
choice, however, may be restricted by constitutional 
limits on local tax rates or by the fact that the legal 
limits of their borrowing power have already been 
reached. Even if there are no legal objections, addi- 
tional borrowings would not solve the real problem. 
Actually, their only effect would be to increase gov- 
ernmental debts and to lay a heavier burden on future 
generations of taxpayers. 


Governmental Reorganization 


OCAL governments are not anxious to increase 

their deficits and probably will prefer some 
other method of offsetting these revenue losses. One 
of the most obvious choices, which also is one of 
the most difficult to make, would be the complete 
1eorganization of local governments on a functional, 
business-like basis. Nearly every attempt to con- 
solidate overlapping units of government or to 
eliminate duplication of powers and services has met 
with strong political opposition and a certain amount 
of popular distrust. Now, however, the situation is 
different. If the former amount of revenue is no 
longer forthcoming and is not replaced from other 
sources, adjustments will have to be made accord- 
ingly. There is no reason why the average county, 
30 miles square, should have many separate school 
districts, drainage districts, park commissions and 
other independent, tax-levying municipal corpora- 
tions within its borders. It may be that for admin- 
istrative purposes, schools should be independent of 
other governmental functions, but certainly, each 
county should comprise a single unit for all tax levy- 
ing purposes. A recent study in Utah goes even 
further with its recommendations and suggests that 
taxation, road-building, public health, law-enforce- 
ment and educational work could each be handled 
more efficiently by one statewide agency than by the 
individual counties. 





9 P. 36, Research Report No. 41, Kansas Legislative Council. 
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Eliminating Services 


N alternative that might be, but probably will 

not be chosen is to eliminate governmental serv- 
ices in proportion to the amount of revenues lost. 
Yet, that would strike at the fundamental cause of 
high taxes. Explained simply, high taxes are due 
to the high cost of government, which in turn has 
been caused by a rapid increase in the type and num- 
ber of services rendered to the public. Perhaps, if 
more people understood the direct relationship be- 
tween public services and taxes, the increasing de- 


mands for tax-exemption would be regarded less 
favorably. 


An excellent appraisal of the growth of govern- 
mental costs has been given by Dr. Edwin H. 
Spengler in his study of the benefits derived from 
real estate taxes.’° He says: 

“All kinds of preventive, ameliorative, protective, con- 
structive or creative effort on the part of governments 


have been called for, and all these functions have been 
very expensive, demanding much more elaborate fiscal pro- 


crams * + ¥ 

It is rather paradoxical that sometimes the same 
groups which support demands for increased public 
services should also favor the extension of tax- 
exempt status to new classes of property. Appar- 
ently, they do not realize the intimate relationship 
between taxes and public services and that any in- 
crease or decrease in one is bound to be reflected in 
a corresponding change in the other. Some minor 
or incidental services may be eliminated or reduced 
without encountering protest, but the influences in 
favor of increasing public activities are too strong to 
permit any drastic reductions. Furthermore, so long 
as finances can be obtained from other sources, there 
will be very little effective pressure in favor of 
co-ordinating governmental activities. 


New Taxes 


FINAL method by which the revenue losses 

caused by the removal of homesteads from the 
tax base can be affected remains to be considered. 
Replacing lost revenues by levying new taxes or 
increasing existing ones on non-exempt properties is 
likely to prove more attractive than borrowing money, 
reducing overlapping units of governments or effect- 
ing economies by eliminating services not strictly 
essential to public health or safety. To those who 
prefer this option, the fact that revenue losses are 
matched dollar for dollar by replacements from other 
sources seems to be a sufficient guaranty that home- 
stead exemptions will have no harmful effects on 
the fiscal system of a state. As a matter of fact, 
allocation of a state-collected and administered sales, 
income or other excise tax to meet the cost of home- 
stead exemptions exhausts the potential reserves 
which the state can draw upon for its present and 
future needs. If, instead of the full amount of such 
taxes, only a portion of them are allocated to the 
counties to replace homestead tax revenues, there 
is always the possibility that future sessions of the 
legislature may decide to appropriate some of these 





1 P. 7, Memorandum No. 5; Report of the New York State Com- 
mission for the Revision of the Tax Laws, 1932. 
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funds for other purposes, thereby cutting down the 
amount of money available for distribution. These 
dangers are inherent in any method for crediting the 
proceeds of new taxes against the losses in property 
taxes accruing from homestead exemptions. 


For instance, Iowa has just adopted a “Homestead 
Tax Relief” law under which the size of the exemp- 
tion or “tax-relief’’ depends upon the amount of 
money available from their three-point tax system. 
At first it was proposed to use the net proceeds from 
the income, sales and corporation taxes for this pur- 
pose; then, the legislature appropriated part of these 
funds for old-age assistance and the costs of direct 
relief. At the same session, the legislature enacted 
the “use tax” law which shifted a part of the sales 
tax derived from the sale of new automobiles into 
the general fund of the state treasury. Finally, rev- 
enues anticipated from the income tax were reduced 
by liberalizing the deductions permitted under the 
personal income tax law. It so happens that the 
Iowa county governments will not suffer any harm- 
ful effects because this piece-meal diversion of 
“homestead relief” funds into other channels does 
not reduce their income but simply reduces the 
amount of money available for financing credits or 
refunds against taxes on homesteads. In other 
states, where a flat exemption prevails, the tendency 
of the legislature to encroach upon funds supposedly 
reserved for reimbursement of losses sustained by the 
various counties may have serious and disturbing 
results. 


Extent of Relief 


HE essential object of homestead exemption 

laws is to free the smaller income brackets from 
a large share of their present contributions to the 
support of all governments. However, it is doubt- 
ful whether exempting homesteads from property 
taxation will accomplish this purpose. To give small 
incomes the greatest possible amount of protection, 
they would have to be exempted from all forms of 
taxation. Removing the property tax is helpful, but 
its beneficial influence is likely to be completely over- 
come by the burden of indirect taxes levied for rev- 
enue replacement purposes. 


Theoretically, homestead exemptions are not only 
supposed to make it easier for low-income families 
to purchase homes, but also are intended to relieve 
them of all or most of their present tax burdens. 
As a matter of fact, neither of these results will 
occur. First of all, non-home owners will have to 
pay for the increase in valuation caused by capital- 
ization of tax savings. This certainly will add to 
the usual difficulties encountered in buying a home, 
since the extra sum of money must be paid out of 
accumulated capital or borrowed on the security of 
a mortgage. In either case, the purchaser is losing 
the interest on this extra amount of money. Whether 
or not a low salaried wage earner owns a home, 
he must pay sales, gasoline, cigarette and all other 
excise taxes from which he is not expressly exempted. 
Therefore, if a new excise tax is levied or an existing 
one increased in order to replace the funds lost 
through homestead exemptions, a part of every wage, 
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salary or other income will be taken away to finance 
a subsidy to homestead owners. Viewed from any 
angle, it amounts to little more than taxing the poor 
to help the poor. And the result is no better if the 
effect on the middle classes is considered. ‘Those 
families which have a reasonable margin between 
their income and the cost of food, clothing and shelter 
now are the largest purchasers of automobiles, radios, 
electric refrigerators and so forth. This class will 
not be benefited very much by owning a home which 
becomes tax-exempt if the existing sales tax is raised 
from 1% to 2% or 3% and the gasoline tax is raised 
one or two cents a gallon. There will not be any 
noticeable day to day effect, but the cumulative sum 
of “indirect taxes” paid in the course of a year may 
be just as great as the former property tax. 


Some opponents of homestead exemption predict 
that the burden of “indirect taxes” will impair the 
present standards of living of the middle classes and 
low income groups. It is too early yet to draw 
any conclusions on that score, but there is no doubt 
that a 1%, 2% or 3% sales tax is more of a burden on 
a $1,000 income than it is on one of $10,000 and that 
it eats deeply into the slender margin between a 
small gross income and the cost of essential food, 
clothing and shelter. 


Compensating revenue losses arising from home- 
stead exemptions by means of so-called “painless” 
indirect taxes may have an effect exactly opposite to 
that intended by its sponsors. Homestead exemp- 
tions are supposed to shift to the wealthier classes 
the tax load now borne by those barely making a 
living. However, Dr. James W. Martin, a well- 
known tax student and administrator, is of the 
opinion ' that: 

“Tf the very substantial revenue losses due to homestead 
exemptions are replaced by excises on consumption, the 
homestead exemption device is a tool for transferring the 


tax load from moderately prosperous individuals to the 
very poor” 


Rate Increases 


NLESS new taxes are imposed, either the tax 

rates or the valuations of non-exempt prop 
erties must be increased. In West Virginia, Michi- 
gan and a few other states, local tax rates are limited 
to a definite maximum for each unit of government 
and cannot be raised arbitrarily. Although the 
majority of states do not expressly limit tax rates, 
there are certain indirect limitations such as laws 
fixing the maximum amount of bonded indebtedness 
or restricting the borrowing power of municipal cor- 
porations to a fixed percentage of the taxable valua- 
tions therein. 

However, these indirect limitations will not pre- 
vent rates from being raised in order to supply the 
same amount of revenue that was formerly obtained 
from ad valorem taxes prior to the exemption of 
homesteads. A moderate change in rates will not 
affect smaller properties to any appreciable extent 
since practically all of them will be totally tax ex- 
empt. At the same time, the direct taxes on all 


"“The Social Aspects of Tax Exemption,” p. 53, 


Annals of the 
American Academy of Political and Social Sciences. 


January, 1936. 


non-exempt property would be increased in propor- 
tion to their valuation. Of course, while helpful to 
small homeowners, any sudden increase in tax rates 
may cause delinquencies on other properties. 

The exact amount which must be added to a local 
tax rate in order to take up the newly created deficit 
will depend on the number of homes exempted, what 
proportion exempted valuations bear to the total 
taxable valuations before exemption, interest and 


sinking fund charges for prior debt and many other 
factors. 


Valuation Changes 


SSESSORS and other taxing officials elected 

by popular vote usually are reluctant to risk 
unpopularity by sudden increases in either rates or 
valuations. Ifa choice must be made, most assessors 
would prefer to place responsibility for any upward 
changes squarely on the taxing bodies where it be- 
longs. Since assessors actually have nothing to do 
with determining governmental budgets, their at- 
titude is quite fair. Sometimes, no choice is possible, 
as in cases where the maximum tax rate permitted 
by statute is already being levied and homestead 
exemption losses cannot lawfully be replaced by 
other taxes. For example, some state constitutions 
expressly prohibit financial aid or donation of public 
funds or credit in aid of any private or municipal 
corporation. This clause probably would prevent 
the state government from collecting a sales or in- 
come tax and re-distributing it to the counties for 
meeting their ordinary expenses. A constitutional 
amendment would be necessary to overcome this 
difficulty. Meanwhile, unless revenue was forthcom 
ing from some source, the public services and func 
tions of cities, counties, school districts and other 
municipal corporations would have to be adjusted 
to the reduction in their income caused by homestead 
exemptions. Should this state also have a tax rate 
limit statute, then an upward revaluation of all prop- 
erties not totally exempt would be the only possible 
means of additional income. It can be predicted 
on the basis of past experience that there will be 
a swift and hostile public reaction to any large and 
sudden valuation increases. Thereafter, home- 
stead exemptions would be associated in the public 
opinion with this situation and probably would be- 
come intensely unpopular with members of the state 
legislature and other public officials seeking re-elec 
tion. Furthermore, a general upward revaluation 
will affect homestead properties unfavorably unless 
the exemption extends to $5,000 of the assessed 
valuation. Such a revaluation will make many home- 
steads taxable which would be totally exempt at 
their existing valuations. 

For example, a homestead assessed at $1,400 would 
be entirely freed from taxes if the exemption was 
based on $1,500 of the assessed valuation, but if 
the valuations are raised to offset a 40% loss in rev- 
enues, the property would then be assessed at $1,960. 
The excess, non-exempt valuation would be taxable 
and the homeowner still would have to pay taxes 
ranging from $12 to $50 depending on the local tax 
rate. 

(Continued on page 566) 
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HE Associated Press for July 17 reports the 
case of one J. A. Lanning, 82 years old, who 
has kept an account, accurate to the cent, of his 
receipts and disbursements for fifty-five years. 
G. D. Fish, C. P. A. of New York has an article 
on “Federal and State Taxation,” beginning on page 
= of the July number of the Credit Executive. 
_ 1D. Gleason, likewise a New York C. P. A., writ- 
ne in the same magazine beginning on page 208, on 
the “Future of Textiles,” devotes a brief paragraph 
to “Taxation,” and thinks that there will be no in- 
crease in rates. We hope he’s right. Clyde Fisher’s 
piece in the July issue of the Florida Accountant on 
the accrual basis isa gem. Write him at the Barnett 
Building, | acksonville, Florida, if you want to read 
it, since it’s too long for reproduction here. The 
annual report of the Connecticut Society of C. P. A.’s 
is 31 finely “mimeo-ed” pages. It contains two sched- 
ules which we have never seen in a similar report, 
but which we recommend to other organizations. 
These schedules are the names of members who 
have been dropped for non-payment of dues; and 
those who are in arrears but have not yet been 
dropped; both with amounts. Every club we have 
ever belonged to or audited has provisions for post- 
ing the names of delinquent, suspended and dropped 
members, but for no good reason at all the C. P. A. 
societies whose financial reports we have seen, don’t 
do it. It’s an entirely false sense of delicacy, that 
works to the detriment of the societies 


Hear Ye! Hear Ye!! 


ADIES and Gentlemen: Station W. C. P. A. 

4 takes pleasure (and the Shoptalker his life in 
his hands) in presenting for the first time on any 
wave length the famous counselor on affairs of the 
heart, Miss Beatrix Fairtax. In response to no de- 
mand at all Miss Fairtax will tell all interested 
listeners—if any—‘How to Win and Keep a Tax 
Expert.” 

Presenting Miss Fairtax! 

How do you do, dear listeners. 
could see your faces 
chairs and say 
you can tune in! 


How I wish I 
as you settle back in your 
“Good gosh! Is that the only station 
!? | hope you will not be bored, In 


e 


w 


kwing Galloway, N. }. 


fact, I hope you will find a hearty appeal in 
what I am about to say—Bored of Tax Appeals! 
Ha! Ha! 

Of course, the first thing you must do is find your 
man. This is too easy. In fact, it’s hard to find a 
man nowadays who doesn’t fancy himself a tax ex- 
pert. Just the other day I went out sailboating with 
Mr. Sinbad, and it was my first time out in a sail- 
boat, and T didn’t understand why the boat went this 
way and that way, never straight for very long, and 
yet got somewhere against the wind. So Mr. Sin- 
bad explained it was a tack here and a tack there, and 
I said, “I see. You are a tacks expert.” And did he 
laugh! That’s the way you get ’em, girls. Show 
some interest in their work. 

And speaking of interest, you must always remem- 
ber to pay your taxes on time, otherwise you'll have 
to pay interest on them. 

But there’s no way of landing a man like having 
interest, credited to you quarterly in several savings 
accounts. Poor fellows, by the time their clients get 
through paying taxes and interest there’s nothing 
left for the expert’s fee. That’s why I say “Fie 
upon them!” (Oh! Mr. Announcer! Did I hear 
you say “Phooey” ?) 

Excusit, girls! Let’s see. Oh yes! It is better 
to have rugs than carpets in your home. Carpets 
<= tacks, and if one gets loose and “he” steps on 

“he” may get attacks of almost any disease. 

Whether you are getting a man or trying to keep 
his affection, there’s nothing like good food. And 
a hungrier lot than these tax experts you’ll never 
find. Poor fellows, it’s so hard to earn a living. 
Seriously, did anyone ever see a fat tax expert? 
Write in and tell Aunt Beatrix. Now here is a 
menu which I am sure will satisfy any tax man (or 
even a taxi-man). 

Iced Cantaloupe 


To remind him of the days when Mellon was 
Secretary of the Treasury and a taxpayer got a fair 
deal. 

Alphabet Soup 

But remove all the A’s, B’s, C’s, P’s, and T’s. 
Otherwise some will fall into sequence and remind 
him of unpleasant things. If he’s a lawyer, remove 
all the L’s too, 
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Fish 


Any kind will remind him of the Congressman 
who wants to investigate the President’s Tax Re- 
turn. For the same reason the meat should be 


Ham 
but in case there are dietary laws to be ob- 
served, have 
Veal 
thus reminding him of the fatted calf. 
With the meat serve spinach as emblematic of our 
tax laws and rice, which is what the tax rates are 
going to do. Be careful with the 


Salad 


Lettuce is all right. But no radishes. Just read- 
ing some of the regulations will make him burp. 
Tomatoes are bad, too, they look too much like red 
ink. Cucumbers, however, are cool, but may get into 
a pickle. Yes, I know that’s older than I am, but it’s 
still good for a chuckle. The big problem, of course, is 


Dessert 

It’s the last impression that lingers. Ice cream is 
too commonplace. Pie is fine if he’s pious, but few 
tax experts are. Cabinet pudding is bad; it reminds 
him of the department heads at Washington. Buta 
nicely frosted cake is fine. It gives you such oppor- 
tunities to exercise your ingenuity. You can work 
up such happy designs on ‘the icing like a copy of 
the surtax table, or the cover of his tax volume. In 
fact the possibilities are limitless, and I see the 
announcer shaking his fist at me. I guess I’ve 
reached my limit! ‘i hope I’ve not taxed your patience 
too much. Good night! 

This is station W. C. P. A. signing off. Your 
announcer is the Shoptalker. 


That Library 


ry. HE American Institute of Accountants has re- 

cently installed in its library, 135 Cedar Street, 
New York City, the complete CCH tax service, a 
volume for every state. In the special steel cases 
provided for them, in the middle of the room, they 
make a fine appearance; but what is much more to 
the point, they fill a big need in the life of the tax 
man. 

Herman Herwood has been appointed chairman 
of the Library Committee of the New York State 
Society of C. P. A.’s and as soon as he returns from 
a trip to Mexico, he is going to get some action 
towards improving the library. 

And speaking of foreign travel, our constant 
reader, Fred D. Lehn, is now on a business trip 
through the Balkans, Greece, and Turkey, being the 
first time we’ve ever had a shop patron report from 
those parts. 

Philologist 

OU all know what a tax is. But could you de- 

fine it for a visitor from Mars, where taxes 
might be unknown? Could you give the derivation, 
etymology of the word, “tax”? You may be both 
pleased and surprised if you trace it back to its Latin 
root. Tariff on the other hand is not from the Latin. 
Excise is another word whose derivation is worth 
knowing. 
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Trade-Marks 


ESPITE the case of the Norwich Pharmacal 
Company, 30 BTA 326 (371 CCH { 217.288) we 
agree with a client that trade-marks are depreciable, 
exactly like patents. But the first question was, on 
what basis? So we looked in that compendium of 
useful information, the World Almanac and to our 
astonishment, it was not there. Back at the office, 
we looked in our tax service. To our consternation, 
it wasn’t there either. A patent lives 17 years; a 
copyright 28, with privilege of renewal. But what 
is the life expectancy of a trade-mark? A law student 
looked it up for us in a law library. It is 20 years, 
with privilege of renewal for a like term, under the 
statute of 1905. But is this the latest law? We'd 
like to know. 
* 3K * 
Henry Fernald has an article, “The Effect of the 
Undistributed Profits Tax on Credits”, in the August 
Journal of Accountancy. 


Anyone who has not read the paragraphs in 373 
CCH beginning with § 5857 should do so at once. 
No. We won’t even hint why. Read ’em or you 
will weep. 

Henry H. Eisman, C. P. A., is quoted in the case 


of Weil, CCA 2nd, July am, 1937 (374 CCH § 9428). 


A new slant on the oni bidding evil has 
just been brought to our attention. The Treasurer 
of a School District requested the Board to have an 
audit of his accounts. The Board demurred. It 
trusted him; and besides he was bonded. “That,” 
said the Treasurer, “is just it. I’ve read my bond. 
It requires an audit.” Leaving aside the laxity of 
the bonding company in never ‘havi ing enforced this 
clause in the bond against former Treasurers, the 

3oard after much debate, voted fifty dollars for the 
audit—take it or leave it. It was a small com- 
munity; only two public accountants. Far from 
competitive bidding, the struggle was to get either 
to take it. Appealing to their public spirit brought 
no response. Finally, as a personal favor to the 
Treasurer, the two accountants agreed to take the 
audit alternate years. Which is amusing if you 
don’t think of the danger to the community. 

Our book review on page 419 July, brought us 
two letters that make good shoptalk. We concur in 
the first: 

One of life’s eternal mysteries is why clients act as they 
do. One of my publisher clients brought out a text on 
accounting that has been a deserved failure. It was full 
of errors of fact and theory. If I had been allowed to audit 
the manuscript as I audit the books of account, I could 
have found the trouble, and either saved the loss by not 
publishing; or sent the text back for revision before pub- 
lishing. But my client was amazed when I made the 
suggestion. 

The second is squarely on the book reviewed. The 
correspondent, who is on the faculty of a well-known 
university, “does not like the case material, not be- 
cause it is obsolete but because it is arranged in a 
haphazard fashion. There is no orderly sequence, 
and the instructor has to pick out the cases in the 
proper order for assignment.’ 





, 


ae 





September, 1937 


We dissent. Probably no two instructors would 
agree on the proper sequence. Besides the “hap- 
hazard” order is practical. A junior accountant 
rarely if ever gets his field assignments in any logi- 
cal sequence. Today he wearily checks a big cus- 
tomer’s ledger for a trial balance error; yesterday 
he counted cash and vouched a few hundred petty 
cash and payroll payments; tomorrow, if he finds 
the error, he will analyze a salesman’s commission 
account, and all next week it will be his turn to 
stay in the office and proofread reports and tax re- 
turns. The book is good in giving case material as 
it might occur in real practice. 

And while on the subject of dissent, read Lake- 
land Grocery Co., 36 BTA —, No. 44 (374 CCH 
income; the Board found $39,000. was taxable; but 
{ 7207). The commissioner first claimed $89,000. 
income; the Board found $39,000. was taxable; but 
five members of the Board dissented and said “the 
taxpayer did not realize any income as the result of 
the composition settlement.” 


The following bit of humor is passed on to you 
from the August American Mercury: 


FRUGAL HUSBAND 
By 
Ruth Purdy 
She didn’t know on their honeymoon 
That she had married both a Certified Public 
Accountant 

And Sherlock Holmes. 

He delivers lectures on her household budget 

Touching on the Gold Standard and Poland’s 

Fiscal Policy, 

Resolves her Miscellaneous Account into its 

component follies 

Like a chemical reagent, 

And can detect a fingerwave camouflaged as 

the plumber’s bill. 

Under his eye, hamburger takes on the aura of 

filet mignon, 

And the cost of a pair of silk stockings 

Rivals the Federal Relief appropriation. 

He tiptoes ponderously around the house 

Turning out electric lights. 

That’s how the cook fell down the cellar stairs. 

Years have chastened his wife, 

But she can still get mad 

When he looks in the icebox to see what 

became of last Sunday’s roast 

While he smokes a Corona-Corona. 

* *K * 

It is an axiom of justice and equity that the law 
will not require impossibilities. But the Treasury 
Department is seemingly attempting to do so in the 
instructions on form 814. Applications for extension 
of time in which to file returns must be made by 
the taxpayer, or by an agent duly authorized, who 
must file a power of attorney, signed by the tax- 
payer. Well, if the reason for extension is “(1) ill- 
ness,” and the illness is anything but the slightest, 
that’s impossible. If the taxpayer can sign the power 


of attorney, he can sign the application for exten- 
sion. For that matter he can sign the return which 
his tax man has prepared. The regulation should 
read: 
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“When the reason for extension is illness, the agent shall 
accompany his application with an affidavit of the taxpay- 
er’s physician stating the nature and probable duration of 
the taxpayer’s incapacity. In case the taxpayer has been 
stricken so suddenly that it is impractical to obtain the 
physician’s affidavit in time to accompany the application, 
such affidavit may be filed within the next 48 hours, exclud- 
ing Sundays and legal holidays.” 


Let’s see now how this works concretely. John 
W. Taxpayer is in an auto accident on March 13. 
His tax man learns of it only through reading the 
papers on the 14th. He had expected to see Mr. 
Taxpayer that evening. He realizes that no return 
can be filed on time; and a phone call to the hospital 
shows that his client is just conscious, but part of 
his injuries include a broken right hand, so that he 
could not sign in any case. So the tax man, under 
existing regulation, is stymied. He has no written 
authority to do anything. 

Under the proposed regulation, however, he would 
be able to do the following: 


1. Fill out and sign, as agent, form 814. 

2. After the tax crisis is over, in other words, 
on March 16th, call at the hospital to see his 
client and get the surgeon’s affidavit. 

3. Deliver the affidavit to the collector’s office. 

Tell your Representative in Congress about this. 


* *K * 


Mr. Henry L. Seidman, C. P. A., contributes the 
answer to question 13 on the New York State 
C. P. A. examination in April. 


Question: When examining the funded debt of a corpo- 
ration you have been engaged to audit, you find that a 
$1,000,000 issue of 314% 20-year bonds had been authorized 
and issued just prior to your audit date, December 31, 
1936. Furthermore, the proceeds of this issue had been 
used to retire an earlier issue of $900,000 7% gold bonds, 
maturing in 1946, callable on any interest date at a pre- 
mium of 5% over par. At the time of redemption of the 
old bonds, the books showed unamortized discount and 
expenses thereon amounting to $20,000. The discount and 
expenses on the new issue amounted to $50,000. Explain 
fully how these transactions would affect the financial 
statements for the year ending December 31, 1936. State 
also whether the said transactions would have any effect 
on the corporation’s income tax return for the calendar 


year 1936. 


Answer: The following is quoted from AMERICAN 
INSTITUTE OF ACCOUNTANTS QUESTIONS & 
ANSWERS, January 1937, page 37: 

“It is permissible to amortize as a financial cost the old 
discount and expense plus the premium paid on the old 
bonds refunded, over the period covered by the new issue.” 

The reasoning behind this statement is that all expenses 
incurred by the refinancing are for the benefit of the 
future (as evidenced by the fact that only 314% will be 
the interest charge instead of 7%). This expense should 
be written off as charges to future operating periods. 

Consequently, the balance sheet at December 31, 1936 
would show the unamortized discount and expenses on the 
old bonds, the discount and expenses of the new bonds, 
and the premium on the old bonds as “Deferred Charges.” 

The following is also quoted from the source mentioned 
above: 

“Tf the new bonds are merely a substitution and were 
not issued to the public through the usual financial proce- 
dure, the deferred discount and expense on the old bonds 
at the time of refunding will not be allowed as a deduction 
for income tax purposes after the refunding date. The 
Treasury Department has been upheld in its contention 
that where a new issue of bonds is used to retire an old 
issue by substitution only, all deferred discount and ex- 
pense of the old issue must be regarded as a deduction 
for income tax purposes in the period prior to the date of 
refunding.” 





































































































































RES JUDICATA IN FEDERAL TAX) 
CASES 


Erwin N. Griswold, Professor of Law, 


Harvard Law School 


46 Yale Law Journal, June, 1937, 
p. 1320-1358 


The first principal tax case in which the 
principle of res judicata was considered by 
the Supreme Court is Tait v. lVestern Mary- 
land Railway, 289 U. S. 620. 


deduct for the vears 1920 through 1925 an 
amortized portion of the discount on bonds 
sold by a predecessor company. Ina pre- 
vious case, Il’estern Maryland Railway v. 
Commissioner, 33 F. (2d) 695, the Circuit 
Court of Appeals had held that the same 
taxpaver might make the deduction for the 
vears 1918 and 1920. The Court held that 
the earlier decision was res judicata, and 
that it foreclosed any consideration of the 
merits of the controversy. In reaching 
this result, the government rejected the 
contention that res judicata was inapplicable 
because the formal parties on behalf of 
the government were different in the two 
cases. It was also held that the first judg- 
ment was binding although it was based 
in part on a stipulation, and although evi- 
dence contrary to this stipulation was 
offered in the second proceeding. 

In the more recent Supreme Court case, 

Blair v. Commissioner, 57 Sup. Ct. 330, the 
ultimate question was who should be taxed 
for the income of a trust. The Circuit 
Court held that the trust was a spendthrift 
trust and consequently the income was un- 
assignable; therefore, the beneficiary must 
pay the tax (60 F. (2d) 340). Thereafter 
the trustees and bencficiaries brought pro- 
ceedings in an Illinois court, Blair v. Linn, 
274 Ill. App. 23, seeking a construction of 
the trust instrument and a determination 
of the validity of assignments of the income 
made by the beneficiary. The state court 
held that the instrument restrained alien- 
ation only at the suit of creditors, and the 
assignments were held valid. The Supreme 
Court held that the first decision was not 
res judicata, although it was a case between 
the same parties and on the same issue, 
namely, the validity of the assignments. 
3ut the subsequent decision of the Illinois 
court was held to be conclusive against 
the government, although the government 
was not a party to it. 


In that case | 
the issue was whether the taxpayer might | 


| up and litigated in separate parts. 
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Ng” Za be 


The decisions of the present Board, as | 
| constituted under the Revenue Act of 1926, 
| have apparently passed the line separating 
| the merely “administrative,” which are sub- 
ject to re-examination, from the “judicial,” 


which are the basis of res judicata. The 
activity actually carried on by the Board is 
judicial and solely judicial, in the sense that 
what the Board does is the impartial deter- 
mination of questions of fact and law, after 
full hearing, with a minimum of judgments 
in the field of policy. There is now sub- 
stantial agreement that the decisions of 
the Board are a basis of res judicata, whether 
they have been reviewed by a court or not. 


Where the same issue is concerned in the 
subsequent case, the problem presented is 
one of the ordinary application of res 
judicata, but this situation has arisen rarely. 
More frequently, there has been an effort 
to present in the second suit a point not 
raised or passed upon in the first decision. 
Attempts of this sort have been almost 
uniformly unsuccessful. Whether the sec- 
ond suit involves an income tax on the 
same year’s income, or an estate tax on the 
same estate, the courts quite consistently 
hold that a cause of action cannot be split 
This, of 
course, is not a result peculiar to tax cases. 
In Lewis v. Reynolds, 284 U. S. 281, it was 
held that a suit for the recovery of a tax 
throws open all questions relating to the 
same tax year. The second suit is barred 
even though the facts upon which it rests 
occurred after the first case was decided, 
or though its basis is a Supreme Court 
decision announced subsequent to the liti- 
gation. A distinguishable situation involv- 
ing a second suit with regard to the same 
year is presented with respect to overpay- 
ments determined by the Board of Tax 
Appeals. Where a suit is brought in a 
court to recover an overpayment deter- 
mined by the Board of Tax Appeals which 
the Commissioner has refused to refund, 
the cases are in accord that the decision 
of the Board is res adjudicata as to the fact 
of overpayment. If the Court finds that 
refund of the overpayment is barred for 
failure to file a proper claim or petition in 
time, the taxpayer is not entitled to a judg- 
ment, though the Board’s decision estab- 
lished the overpayment. In 1934, however, 
the Board was given authority to determine 
whether the tax was paid within a period 
so as to make it refundable. The Board’s 
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decision on this point should, of course, 
be res judicata. 

There is another group of cases in which 
a determination by the Board for a partic 
ular tax year does not bar a subsequent 
suit. If, in connection with a claim for 
abatement, the taxpayer furnished a hond 
to insure the payment of the tax which 
might eventually be determined to be due, 
the government may recover on the bond 
although the Board of Tax Appeals has 
determined that because of the Statute of 
Limitations there is no tax deficiency. The 
issue before the Board is not the same as 
that before the court in the suit on the 
bond, because there may be liability on the 
vond although the liability for the tax has 
expired. 

The previous discussion has been limited 
to cases in which the second suit involved 
liability for taxes in the same tax year or 
on the same estate as the first. Much more 
difficult is the question whether a decision 
for one tax year is conclusive in a subse- 
quent litigation involving a different vear, 
and the cases are enshrouded in confusion. 
There is agreement that res judicata in this 
situation is limited to the precise question 
which was decided in the former case, but 
there is little harmony in deciding what 
types of questions fit this test. Res judicata 
has been held applicable where the second 
case involved the same ultimate fact as that 
decided in the first. The same result has 
been reached in cases apparently involving 
more law and less fact, with the ultimate 
fact issue identical in the same cases. In 
other cases, res judicata has been held app! 
cable where the question was more nearl\ 
one of law wich the ultimate facts in the 
two cases identical. Finally, and mor 
doubtfully, the rule of res judicata has been 
applied to determinz ions of a partnership 
relation between the taxpayer and others, 
and of the taxability of a business trust 
as an “association.” 

In some cases the rule of res judicata has 
been held inapplicable although the ques- 
tions in the two cases were at least closel) 
related. Some of these cases seem indis- 
tinguishable from those where res judicata 
was applied. Perhaps the most important! 
case in which res judicata has been rejecte® 
is Tait v. Commissioner, 78 F. (2d) 199, 
where it was held that a prior decision 0! 
the Board of Tax Appeals allowing depre- 
ciation at the rate of fifteen per cent on 
certain machinery did not preclude a deter- 
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inination for a subsequent vear that an 
allowance of eight and one-half per cent 
was proper. The result seems desirable. 
There should be no vested right in a mat- 
ter involving as much of a continuing 
judgment as a depreciation rate. Com- 
paratively little difficulty is presented by a 
final group of cases in which res judicata 
was held inapplicable because the issue 
previously decided was quite plainly dif- 
ferent from that raised in the later case. 


When both actions relate to the same 
vear’s taxes, it seems clear that the first 
case is binding in the second, although the 
first decision was hased on stipulation 
rather than adjudication. There is here 
the sanction of contract or compromise as 
well as that of res judicata. The same result 
has also been reached where the prior pro- 
ceeding was dismissed on the taxpayer’s 
own motion or went by default. The Board 
has, however, refused to follow this rule 
in transferee proceedings when the deci- 
sion against the transferor was based upon 
a stipulation. When the issue is the lia- 
bility of the same taxpayer for a subse- 
quent vear, where the entire controversy 
is disposed of by the Board on stipulation 
and without any consideration, there has 
been no adjudication. But where a stipu- 
lation of facts is filed which the Board 
considers in rendering an actual decision, 
there is an adjudication whitch, under 
proper circumstances, should be res 5 judi- 
cala in a subsequent case as to questions 
both of law and fact. In Donald v. J. J. 
I hite Lumber Company, 68 F. (2d) 441, the 
court held that “where there are two con- 
flicting judgments, the last in point of time 
is the one which controls.” 


Another question arising in the applica- 
tion of the principle of res judicata relates 
to the parties in the respective cases. 
There is no difficulty when the parties are 
the same in both cases. It is quite clear 
that the requirement as to parties is met 
if the party in the second suit is in “privity” 
with the party in the first. Since there are 
three possible classes of parties on the 
government side, there are six combina- 
tions in which an adjudication involving 
one may be raised in a subsequent suit 
against another. All of these combinations 
have been presented in actual cases. The 
principle of res judicata is applied where 
the Commissioner was a party to the first 
action and the second is against the United 
States or collector. The same result has 
heen reached where the United States was 


the party to the first action and the subse- | 


quent suit is against the collector or against 
the Commissioner. A judgment involving 
the United States in one court is, of course, 
effective as res judicata in a subsequent suit 
against the United States in another court. 
In the other two possible situations, the 
collector was nominally the party on the 
government side in the first litigation. 
Here, to date, the cases reach the other 
result: The prior judgment in the suit 
against the collector is mot res judicata in 
a subsequent suit against the United States 
or against the Commissioner. These deci- 


sions appear to rest on no 
hasis, 


in Federal tax cases. The notion that a 
judgment in a suit involving a collector is 
not res judicata in a subsequent tax suit 
against another officer or against 
United States rests upon the dictum of 
Justice Holmes in Sage v. United States, 





DIGESTS OF 


250 U. S. 33, that the action against the 
collector is “personal” in its nature. There 
is no longer any reason for regarding an 
action against a collector as “personal.” 

In other cases, no one representing the 
government was a party to the earlier liti- 
gation. In this situation it might be sup- 
posed that it would be clear that the prior 
decision is not binding on the government, 
vet in Blair v. Commissioner, the Court held 
that the government was bound. However, 
whatever may be the effect of a state court 
decision where there has not been a prior 
determination of the question between the 
parties now before the court, there had 
been such a prior decision in the Blair case. 
For the time being, it seems to be estab- 
lished that a Federal tax decision will not 
be res judicata in a subsequent case between 
the same parties if there is an intervening 
state decision that is regarded as control- 
ling. 

There is a third group of cases in which 
a prior decision involving one party may 
be urged as binding in the later case of 
another taxpayer—cases in which the two 
taxpayers were both parties to the same 
transaction, and different aspects are pre- 


cases holding that a position in one case 
does not bar an inconsistent position in 
the other case seem right, though there 
is obvious difficulty if the inconsistent posi- 
tions in fact lead to a double tax in the 
same transaction. This is the only way the 
Commissioner can protect the revenue, 
until the issue is finally settled by the 
Supreme Court, for if he follows one hold- 
ing consistently and the Court decides 
against him, both classes of taxpayers will 


pay no tax when only one should have 
gone free. 
There seem to have been few, if any, 


cases in which the government has pro- 
| ceeded by suit against a transferee of prop- 
ertv after obtaining a judgment for taxes 
against the transferor. There are a num- 
ber of situations, however, in which the 
3oard has concluded that a prior decision 
involving the transferor did not preclude 
a re-examination of the merits of the tax 
in the transferee’s proceeding. These deci- 
sions seem difficult to support. Outside of 





substantial | 
and should be overruled if the doc- | 
trine of res judicata is to be retained at all 


the | 


the tax field a judgment obtained without 
fraud or collusion against the transferor is 
binding on the transferee. There is appar- 
|} ently no reason why 
| be applied when the creditor’s claim is for 
ja tax. 


The payment of penalties in addition to 
the tax will not bar a subsequent criminal 
prosecution, for there is no previous adju- 
dication and thus no basis for res judicata. 
Similarly, imposition of a fine or imprison- 
|ment under a criminal prosecution does 
not bar subsequent imposition of a fraud 
penalty. 

The writer believes that res judicata will 
| be of maximum benefit in Federal tax liti- 
| gation if it is applied under the following 
| circumstances: 


1. A final judgment of a court or a deci- 
sion of the Board of Tax Appeals with 
respect to an income tax for any taxable 
vear, Or an estate tax on any estate should 
| bar any further proceeding with respect to 
the same taxable year or the same estate. 

2. Where different taxable years are in- 
volved in the two cases, res judicata should | 
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sented in subsequent tax ee In 
Hall v. Commissioner, 31 B. T. 125, the | 
first case was not held res jie The 


this rule should not | 





be applied much more narrowly than has 
been true in some cases in the past. It 
should be confined to issues which are 
identical in the cases and the word “iden- 
tical” should be rigidly construed to apply 
only to situations where the applicable 
statute is unchanged and all of the con- 
trolling facts occurred before the earlier 
of the tax years. 

3. Even where the issues are identical in 
the sense just indicated, a decision with 
respect to one tax vear should not be re- 
garded as res judicata with respect to a 
subsequent year when an intervening con- 
trolling decision has established the error 
of the first decision, 

4. Kinally, the application of res judicata 
should be wholly independent of the iden- 
tity of the party who appears on the gov- 
ernment side of either case—whether it be 
the United States, the Commissioner, ora 
collector. 


STATE JURISDICTION TO TAX 
INCOMES 


Jacobson, Member of the 
New York Bar 


85 University of Pennsylvania Law Re- 
view, June, 1937, p. 795-811 


Prior to 1930, multiple state taxation had 
been recognized in both legal theory and 
administrative practice. If a state were in 
a position to render a taxpayer or his 
property some benefit, regardless of its 
| remoteness, the courts deemed it reason- 
able that the taxpayer contribute to its 
support. Liability to taxation in one state 
did not necessarily exclude liability in an- 
|other. Then came a reversal of jurisdic- 
tional tax concepts by the Supreme Court. 
In Farmers Loan and Trust Company v. 
Minnesota, 280 U. S. 204, a New York resi- 
dent had died leaving at his residence 
negotiable bonds and certificates of in- 
debtedness issued by the state of Minnesota 
and its municipalities. Both New York 
|and Minnesota imposed an inheritance tax 
upon these securities. The Supreme Court 
vigorously attacked double taxation and 
denied Minnesota’s jurisdiction to tax. It 
is not permissible under the Fourteenth 
Amendment, the Court emphasized, for 
two states to have power to tax the same 
personalty on different and inconsistent 
principles. 

In the fields of property and inheritance 
taxation, the Court was quick to expand 
its new doctrine. Exclusive tax jurisdic- 
tion now rested upon the business situs of 
the property, or, in the absence of proof 
thereof, upon the domicile of the owner. 
From 1930 to the present session of the 
Court, only a single case, Lawrence v. State 
Tax Commission, 286 U. S. 276, arose in- 
volving potential double taxation of in- 
come. In that case, both the facts and 
the grounds employed by the taxpayer to 
| oppose the tax rendered the Court’s deci- 
sion indecisive. 

In the parallel field of state income tax 
jurisdiction—state taxation of incomes of 
Federal insrumentalities or of their em- 
ployees—the Supreme Court had, prior to 
the present term, similarly upset the apple- 
cart of judicial precedent. This time, how- 
ever, in Helvering v. Powers, 293 U.S. 214, 
it had seemed to open new reservoirs for 
state income taxation by holding that an 
income tax could be levied on the salaries 
of employees of government corporations 
engaged in proprietary activities. 


J. Mark 
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Early in 1937, the Supreme Court handed 
down three decisions which have done 
much to clarify the doubts relating to state 
jurisdiction to tax income. 
IVhitney v. Graves, 57 Sup. Ct. 237, went far 
in removing doubts as to the right of a 
state to collect a portion of the income 
accruing to non-residents from property or 
business activities within the state. A resi- 
dent of Massachusetts sold his member- 
ship in the New York Stock Exchange 
and the New York Tax Commission as- 
sessed against him an income tax upon the 
profits of the sale, calculated at the dif- 
ference between the proceeds of the sale 
and the original cost, together with con- 
tributions paid to the Exchange in the 
form of dues. In holding the tax valid, 
the Supreme Court placed the total emphasis 
upon the situs in New York of the Stock 
Exchange. Since the taxpayer’s profit was 
derived from the sale of property peculiar 
to New York, that state was entitled to 
have a share of the proceeds. Certain 
language of the Court would seem to in- 
dicate that New York alone could levy the 
income tax here involved, that double tax- 
ation of incomes from such transactions 
would henceforth fall under the ban of Farm- 
ers Loan and Trust Company v. Minnesota, 
and that such double taxation was to be 
prevented by exclusive reference to the 
concept of “situs.” 

The case of Cohn v. Graves, 57 Sup. Ct. 
466, however, demonstrates that “situs” is 
not the sole test of state jurisdiction, and 
that double taxation of incomes is not 
taboo. In the Cohn case, the taxpayer's 
husband died a resident of New Jersey, 
and her income received from his estate 
luring her life was derived in part from 
rents from New Jersey realty and interest 
from mortgages on New Jersey realty. 
The taxpayer, a resident of New York, 
applied for a refund of taxes collected on 
the income by the State of New York. 
New York then passed a retroactive act 
which provided that the rental income of 
a resident of New York derived from real 
property located outside the state consti- 
tuted taxable income. The Supreme Court 
sustained the constitutionality of the tax, 
holding that the domiciliary state affords 
protection to the recipient of the income 
“in his person, in his right to receive the 
income and in his enjoyment of it when 
received.” In return, a tax apportioned 
to the ability of the individual to pay, 
equitably distributes the burdens of gov- 
ernment among those who are privileged 
to enjoy such protection. A tax on the 
income from foreign land, the majority 
held, is so essentially different from a tax 
on the land itself and affects the land so 
remotely as not to fall within the juris- 
dictional prohibition against the taxation of 
land situated outside the state. The majority 
viewed the tax as not upon the property 
earning the income but rather upon the 
privilege of the receipt or use of the in- 
come within the state. The Court failed 
to recognize that the right to income from 
realty is as much an element of the prop- 
erty concept as is the right to its devolution 
or transfer. If, accordingly, a tax on its 
devolution constitutes a tax upon the prop- 
erty, then similarly a tax upon the fruits of 
the land is in effect a tax upon the land, 
and if New York may not tax the devolu- 
tion of land beyond its borders, then it 
should not be permitted to tax the fruits 
of the land situate in another state. The 
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result of the Cohn case unavoidably is 
double taxation, since the Court had 
previously held that the state wherein the 
property producing the income is located 


may tax the non-resident owner on the| 


net proceeds thereof. In this it has re- 
versed the trend of the tax decisions that 


of double taxation, had limited the taxing 
powers of domiciliary states, and had 
grounded tax jurisdiction upon the prin- 
ciple of the situs of property. A contrary 
legal approach in the Cohn case would not 
only have resulted in greater logical con- 
sistency in tax theory, but at the same 
time would have prevented discrimination 
against taxpayers who conduct interstate 
businesses in favor of those who limit their 
activities through multiple incorporation 
to their domiciliary states. 

The case of Rogers v. Graves, 57 Sup. Ct. 
269, involved the right of New York to tax 
a resident on that part of his income se- 
cured as salary as general counsel of a 
federally owned corporation. When the 
United States obtained control of the 
Panama Canal Zone and the right to con- 
struct a ship canal across it, the Federal 
government purchased the entire capital 
stock of the Panama Railroad Company. 
The company now operates a railroad, op- 
erates two hotels, a commissary establish- 
ment, a dairy, and a steamship line. The 
Court declared that these various activities 
are used chiefly as “adjuncts” to the 
management and operation of the canal 
and hence are all governmental functions, 
and that the company was a Federal in- 
strumentality, free from state taxation. The 
Court then repeated the oft exploded non- 
sequitur that a tax on the income of an 
employee of a government instrumentality 
is a burden on the instrumentality itself. 
Instead of frankly abandoning this tradi- 
tion, which was laid down in McCulloch v. 
Maryland, 4 Wheat. 316, and which is no 
longer significant today inasmuch as the 
principal means of financing governmental 
expenditures are income and excise taxes 
and since these taxes do not discriminate 
against governmental instrumentalities, the 
Court has endeavored to circumvent the 
difficulties arising from the expansion of 
governmental work by minute refinements 
in its concept of a governmental instru- 
mentality. It is important to note that, in 
its attempts to determine the degree of 
relationship between the taxpayer and the 
government or in its differentiation be- 
tween purely governmental and proprietary 
functions, the Supreme Court has made 
exceptions to the doctrine of McCulloch 
v. Maryland much more frequently to en- 
able the Federal government to tax the 
new activities of the states than to permit 
parallel state taxation of the new Federal 
activities. Upon the unproved theory that 
state taxation of the salary of Federal em- 
ployees would compel the national govern- 
ment to raise the pay of its employees and 
officers or would prevent it from securing 
competent personnel, such taxation is un- 
constitutional. The Rogers decision, in- 
validating an income tax that in no way 
discriminated against the Federal govern- 
ment or its personnel, is a far cry from 
the discriminatory state tax that Marshall 
properly rejected. 

The current decisions of the Supreme 
Court have gone far in clarifying the powers 
of the states to finance themselves through 
income taxes. In the first place, no state, 
domiciliary or non-domiciliary, can tax the 
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incomes of, or derived from, Federal in- 
strumentalities. In the second place, no 
limits are placed upon domiciliary state 
income taxation of its own residents. 
Thirdly, the states are given broad powers 


|to tax the incomes earned within their 


| borders by residents of other states. The 
had emphasized the jurisdictional dangers | 


only limitation is that the taxing state show 
with a fair degree of reasonableness that 
the income taxed was earned within the 
state. Nowhere has the Court in its dis- 
cussions of domiciliary income taxation 
indicated a difference between individual 
and corporate residents. The Court’s re- 
cent decisions permit state statutory 
amendments that would tax trust incomes 
if the recipient of the income or the situs 
of the trust is in the taxing state. The 
enactment of such legislation by the states 
would render quadruple taxation of trust 
incomes an actuality and would go far 
towards destroying the trust device. 


AAA REFUNDS: A STUDY IN TAX 
INCIDENCE 


Mark H. Johnson, Member of the 
New York Bar 


37 Columbia Law Review, June, 1937, 
p. 910-934 


The answer to the question of whether 
the refund of an illegally collected tax 
results in the unjust enrichment of a tax- 
payer who has already “passed on” the 
burden of the tax to another, would appear 
to depend upon the claimant’s liability to 
the third person for any amounts so re- 
funded. It seems to be generally held 
that where the article is sold for a sum 
in which is absorbed the amount of the 
tax, no recovery may be had by the pur- 
chaser. Where, however, the tax is 
separately invoiced, contrary results have 
been reached. In refund actions, however, 
few decisions have been clearly predicated 
upon the ultimate enrichment of the tax- 
payer. The unjust enrichment factor has 
been frequently confused with the inquiry 
as to the voluntary character of the tax- 
payer’s payment; some courts have intro- 
duced the theory that the taxpayer is in 
effect the “collector” of the tax. 

With respect to Federal taxes, where 
voluntary payment is no bar to a refund 
action, only a statutory limitation can make 
the “enrichment” of the claimant a factor 
in determining his right to the recovery 0! 
an illegal tax; in the absence of such a 
limitation, he need merely establish that he 
was the person upon whom the tax was 
imposed. The first statute of this type was 
enacted in 1928, applicable to refunds 0! 
the manufacturers’ excise tax on automo- 
bile accessories. The litigation centering 
about this ancestor of the AAA refund 
provision has been slight. In United States 
v. Jefferson Electric Mfg. Co., 291 U. S. 386, 
in approving the statutory embodiment ©! 
the “unjust enrichment” principle, the court 
said: “We do not perceive in the restric- 
tion any infringement of due process of the 
law. If the taxpayer has borne the burden 
of the tax, he readily can show it; and 
certainly there is nothing arbitrary in re- 
quiring that he make such showing. I! 


| he has shifted the burden to the purchasers, 


they and not he have been the actual 
sufferers and are the real parties in 1n- 
terest.” This reference to “real parties in 
interest” is somewhat anomalous. Neither 
that Act nor any subsequent refund pro- 
vision has recognized the standing in court 
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of one other than the taxpayer. The present 
statute is stripped of any pretense of pro- 
tecting the purchaser, with its requirement 
of prepayment to him and subsequent proof 
in court that such purchaser bore the bur- 
den of the tax. However questionable that 
aspect of the decision, there can be no 
doubt that Congress may provide, by even 
a retroactive statute, for the retention of 
illegally collected taxes to which the tax- 
payer is not equitably entitled. 


In addition to its substantive require- 
ments, the Revenue Act of 1936 provides 
a radical procedural change with respect 
to the recovery of processing tax payments. 
It completely divests the Federal courts 
of their original jurisdiction in actions for 
refund, and creates an administrative 
Board of Review for the hearing of claims 
disallowed by the Commissioner. With 
reference to suits brought against the United 
States, there can be little doubt that, since 
the government may withdraw entirely its 
consent to be sued, it may prescribe any 
jurisdictional conditions it desires. Ac- 
tions against the collector, however, present 
amore difficult problem. On the one hand, 
it has been held that such a statute op- 
erates to extinguish a vested property 
right, a common law cause of action against 
the collector, and thus contravenes the 
Fifth Amendment. On the other hand, it 
has been denied that a collector incurs a 
common law liability when he collects and 
pays over an illegal tax, in the course of 
his official duties, before the tax has been 
declared unconstitutional. These decisions 
state that the collector is merely a nominal 
party in an action against the government. 
There is an excellent chance that this jur- 
isdictional question will remain unanswered. 
The power of Congress to destroy a right 
of refund which has no “substantial equity” 
is established. Again, it appears settled 
that no such equity exists where the tax 
has been passed on to another. Finally, 
mere hardship or even the impossibility in 
a particular case of sustaining the burden 
of proof, does not invalidate the statute 
imposing the burden. If, then the statute 
permits a recovery from the government 
of that portion of the tax which has been 
absorbed, and requires proof which it is 
not inherently impossible to furnish, it is 
constitutional. 


The tests applied in the Jefferson Electric 
Co. case should be recognized as com- 
pletely inapplicable to refunds of AAA 
taxes. The tax, if legally payable, was a 
percentage of the “selling price,” and a 
lreasury Regulation enabled the taxpayer 
to deduct the amount of the tax from the 
actual selling price if he itemized “selling 
Price” and “tax” in his invoice. Quite 


naturally, the court felt that a taxpayer| of the difference in efficiency between the 


who had taken advantage of the lower rate 
payable on the theory of a price-plus-tax 
selling price should not be permitted to 
declare, in a refund action, that this selling 
Price did not really include the tax. The 
bar to recovery in that case was an es- 
toppel. In the absence of this factor, the 
Opinion is of little help in determining tax 
incidence, 
_ The confusion resulting from the original 
Imitation on AAA refunds is evidenced by 
the statements in some of the decisions 
which enjoined the collection of the tax. 
ne court will point out the “difficulty” of 
the proof; another will characterize the 
remedy as “non-existent”; and a few will 
even attempt, but not too successfully, to 
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analyze the economic problem involved. 
The “Evidence and Presumptions” section 
of the Revenue Act of 1936, applicable to 
refunds of the processing tax, attempts to 
meet some of these judicial objections. 
In the main, this section sets up an ob- 
jective price-changing test. The “average 
margin for the tax period” is defined as the 
average of the margins for all months dur- 
ing which the processor paid the tax, and 
“margin” is computed by deducting from 
the gross sales value of all processed 
articles the cost of these commodities and 
the processing tax, and then dividing by 
the number of units ofthe commodity 
processed during the month. Nowhere in 
the computation of margin is there a place 
for such costs of production as labor and 
overhead. 

Whatever the flaws in the statute, it has 
succeeded in establishing some definite 
guides to meeting the absorption require- 
ment. There are, nevertheless, many flaws. 
Not only does it specifically admit evidence 
of doubtful relevancy. but is very pointedly 
ignores some types of evidence of unques- 
tionable pertinence. Quite apart from the 
statutory permission, however, the claimant 
has a constitutional right to produce any 
evidence directly bearing upon his absorp- 
tion of the illegal tax. Furthermore, if 
proof of the actual extent to which the tax 
has been passed on does not fit into the 
formula created by the statute, then the 
formula must give way: A _ statutory 
presumption is effective only in the absence 
of opposing evidence, and may not be used 
to balance or outweight it. 

A tax on gross production or on gross 
sales is shifted by the taxpayer to the ex- 
tent that the tax causes the price of the 
product to be increased and the costs of 
production to be decreased. Under com- 
petitive conditions, price is determined by 
the costs of the marginal producer, which 
is the intersection of the supply curve and 
the demand curve. A general and uniform 
increase in costs of production (such as 
the processing tax) will result in a new 
supply curve, raised by the amount of the 
increase. What is the effect of such a rise 
upon the price of the product? In other 
words, how much of the tax is passed on 
in the form of higher prices? There are 
two principal factors in determining the 
percentage of the tax which ultimately will 
be passed on in the form of a higher price: 


1. The greater the differential advan- | 


tages of production, the smaller the shift. 
Since a competitive price is determined by 
the costs of the marginal producer, the 
elimination of the less efficient producers 
will result in a price decline. The extent 
of the decline will depend upon the magnitude 


displaced producers and those remaining. 
So, when there are eliminated the producers 
whom a tax has forced into submarginal 
production, the price rises resulting from 
the tax will depend upon the difference be- 
tween the costs of the former marginal 
producer and the costs of the new one. If 
that difference is great, the price rise to shift 
the tax will be small. If the difference is 
slight, the rise will be more nearly equal 
to the amount of the tax. 

2. The more elastic the demand, the 
smaller the shift. If the demand for a 
product will decrease sharply with a rise 
in price, it is said to be elastic. If, be- 
tween two given consumption points, there 
is great difference in value per unit to the 
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consumer, then a change in price from one 
of these values to the other will only 
slightly affect consumption. Between these 
points, demand is inelastic. Conversely, 
a slight difference in progressive unit value 
will cause a price change to effect a rela- 
tively great change in consumption. For 
that distance, the demand is elastic. In 
the first case, then, a high percentage of 
this increased cost of production may be 
shifted to the consumer; while, in the 
second case, the bulk of the tax will be 
absorbed by the producer. 


There are some decreases in production 
costs, directly attributable to the tax and 
directly affecting price, which unquestionably 
constitute tax shifting. It has become the 
custom among economists to limit the 
phenomenon of “shifting back” to cases 
where the tax may be amortized against 
the capitalized value of an asset. But it 
is fairly evident that this process is equally 
applicable to the cost of commodities to 
be used in further production. Since a 
price rise will affect consumer’s demand 
it follows that the producer’s demand 
for his raw materials will decrease accord- 
ingly. And, since the price of a raw material 
is just as completely determined by its 
supply and demand curves as is the cost 
of the finshed product, the resulting change 
in price constitutes tax incidence. More- 
over, if the producers subject to the tax 
constitute a considerable part of the mar- 
ket for these raw materials, then the shift 
backward will be substantial. This de- 
crease in costs will naturally tend to 
counteract the influence of the tax insofar 
as the taxpayers’ supply curve is con- 
cerned, so that a portion of his saving will 
be passed on to the consumer. 

The writer then outlines the procedure 
whereby the incidence of a tax in a com- 
petitive industry may be traced. Given a 
tax and a series of price levels, the writer 
demonstrates by a number of charts how 
the percentage of the tax which has been 
borne by the taxpayer may be determined. 
The problem is one of analysis, not 
synthesis. 


HOMESTEAD TAX REDUCTION 


C. Woody Thompson, Assistant Professor of 
Commerce, State University of Iowa 

22 Iowa Law Review, May, 1937, p. 633-658 

Homestead tax reduction laws generally 
follow one of two forms. The more com- 
mon form is the exemption type by which 
a certain sum of assessed value of home- 
stead property is removed from the tax 
rolls. The Iowa law is illustrative of an- 
other and less common form of homestead 
tax reduction. It is a refund, relief, or 
tax credit type of law, being a mechanism 
by which funds are made available as 
credits against homestead property taxes. 

It seems the Iowa law arose out of a 
combination of economic depression and 
reaction to the operation of the property 
tax refunding provisions of the three-point 
tax measure, so-called because of the com- 
bination of taxes it created, the two per 
cent retail sales tax, the graduated per- 
sonal income tax, and the corporation 
income tax. The Iowa Homestead Tax 
Refund Law of 1936 is a refund or rebate 
measure, a law whereby collections under 
the three-point measure in excess of spe- 
cific allocations will be paid to eligible 
Iowa home owners. These sums available 
for refund are held in a special account 
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and are to be refunded at specified inter- 
vals to be applied as a credit on the gen- 
eral property taxes due and payable on 
homesteads. Valuations in excess of 
$2,500 will be disregarded, 
stead may receive a refund greater than 
the tax levy on the first $2,500 of assessed 
valuation of the homestead. The mechan- 
ics of the refunding process are carefully 
set out in the law. In the ordinary rural 
taxing districts, almost all the taxes 
the legal homestead will be refunded, 
this will not be true of urban districts. 


but 


and no home-| 


©n | erty holders will be 


The original homestead tax refund pro- | 


posal for lowa was discriminatory as be- 
tween the counties. Such discrimination 
could be eliminated, however, by changing 
the refund principle-from one based on 
valuation to one based on taxes paid. The 
method of refund from state to county was 
to be retained, and each homestead in the 
county was to share the refund in accord- 
ance with the ratio which the assessed 
value of the homestead up to a limit of 
$2,500 bore to the county total of such 
homesteads. Such a method has the merit 
of returning to every homestead a like 
reduction in burden. This proposal has 
all the operating advantages of the Iowa 
refund or credit mechanism, and the theo- 
retical advantages of the exemption prin- 
ciple. 

The advantages of homestead tax exemp- 
tion are that an exemption is definite, the 
exemption may be less expensive to ad- 
minister, and the exemption principle can 
he easily coupled with state control of 
local budget and expenditures. The ad- 
vantages of the homestead tax refunds are 
that refunds are not disturbing to the gen- 
eral property tax system, and that the 
refunding principle ought to have no ap- 
preciable affect upon valuation levels, 


Significant Decisions of the 


Board of Tax Appeals 
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while exemption laws 
in valuation increases. 

In general, the advocates of homestead 
tax reduction have based their arguments 
on two points, namely, the 
burden of property taxes, and the social 
desirability of creating a nation of home 


could easily result 


owners. Homestead tax reduction can ma- 
terially reduce the tax burden of home 
owners. On the other hand, large prop- 


adversely affected by 
the new law. The Iowa law will affect 
the total tax paid by non-homestead prop- 
erty owners, although it will have little 
effect on the tax rates paid by them, since 


present tax | 





the amount refunded to property owners | 


generally under the three-point measure 
will no longer be available. There is, how- 
ever, a problem of discrimination against 
non-homestead owners, especially against 
the farm tenant. The farm tenant, by his 
rent payments, pays the taxes levied against 
the property, and the homestead tax re- 
fund benefits him not at all. 

The second argument for homestead tax 
reduction is that it will cause an increase 
in home ownership. It does not seem 


laws will act as a stimulus to home own- 
ership. There will be a likelihood for 
sellers of property usable for homestead 
purposes to capitalize at least a part of the 
tax saving, thereby reducing the effective 
relief to the buyer. If all the saving could 
be capitalized, the tax saving to the new 
buyer would be offset by increased inter- 


est charges on the increased price. The 
number of houses, lots, and farms that 
will be involved will not be large, and 


therefore the margin between what might 


be asked and what might be bid will be | 


large. The bargaining abilities of the re- 


other 


net income. 


[CCH]; 


Accounting Method—Reflection of Income—Amortiza- 


tion of Patents.—(1) 


Taxpayer's method of accounting, 


| ordinary bank deposits. 
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spective parties will be no small factor in 


determining the outcome in each case. 





CASE COMMENTS 


Exemption of Pension Payment from 
Taxation.—The plaintiff, guardian of a vet- 
eran receiving a pension, sued to recover 
taxes which he claimed were unlawfully 
collected. The Act of 1935 provides that 
payments of benefits shall be exempt from 
taxation, cither before or after receipt In 
the beneficiary, but that the exemption 
should not extend to any property pur 
chased in part or wholly out of such pay 
ments. The funds in question were 


Held: The intent 


| of the statute was to attach immunity to 
| bank credits of the veteran or his guardian 


when such deposits are made in the ordi- 
nary manner so that the proceeds of the 
collection are subject to draft upon demand 
for the veteran’s use. Lawrence v. Shaw, 
57 Sup. Ct. 443. Discussed in 10 So. Calif, 
L. Rev., June, 1937, p. 519. 

Nature of Income.—T hie 


petitioning life 


| insurance company foreclosed several mort- 
probable that homestead tax exemption | 


| land 
| principal. 


tax, the bid is conclusive evidence that 
|the principal and interest were paid. Hel- 
vering v. Midland Mut. Life Ins. Co., 57 Sup. 
Ct. 423. Discussed in 4 U. Chi. L. Rev., 


gages on real estate given to secure loans 
which were in default. At the foreclosure 
sales the company was the only bidder, its 
bid at each sale being the full amount of 
the debt plus the accrued interest, regard- 
less of the value of the land. The Board 
of Tax Appeals sustained an income tax 
assessment as to the interest, refusing to 
consider the company’s evidence that the 
was not worth the amount due as 
ITeld: For purposes of income 


‘June, 1937, p. 677. 


method of accounting which might also reflect its 
Disney agrees with this c 
national Cigar Machinery Co. v. 
Dockets 71331, 


concurrence.—/niter 
Commissioner, Decision 9682 


76285. 


Addition to Reserve for Future Expense—Deductions 


(1) Deduction is denied ot 





where receipt and disbursement of certain funds constitute 
capital transactions, is approved as clearly reflecting in- 
come. Petitioner, who was the owner of patents on cigar 
making machines, contracted with cigar makers to supply 
them with the patented machines in consideration of (a) 
lump sum payments and (b) royalties based on the number 
of cigars made. The lump sums specified in the contracts 
were equivalent to the amounts that it would cost to have 
the machines made by a manufacturing company, the peti- 
tioner having no facilities of its own to manufacture the 
machines. On receipt of lump sums the petitioner depos- 
ited them in its regular bank account, but entered them 
in separate accounts on its books. On completion of the 
machines by the manufacturing company, it shipped them 
direct to the cigar makers and the petitioner paid over 
to it the lump sums with appropriate entries to clear such 
sums from its books. It is held that in the receipt and 
disbursement of the lump sums subject to the contracts 
there was no gain, hence no income, to the petitioner; the 
method of accounting (on the accrual basis) is therefore 
approved, as it clearly reflects income. 

(2) Period for amortization of patent, application for 
which was pending prior to March 1, 1913, begins from 
date patent was issued. Petitioner is therefore entitled to 
a deduction during 1930 and 1931, of one-seventeenth of 
the development cost. 


Murdock concurs, with opinion to the effect that there 
is no occasion to require the taxpayer to change to some 


Denied—Delinquency Penalty.— 
additions to reserve for future expense. During the taxabl« 
years 1931 and 1932, petitioner entered into contracts wit! 
automobile owners whereby, for a stated consideration 
payable in installments, it agreed to render certain services 
during the lives of the respective owners. Petitioner kc} 
its books and made its income tax returns on an accrual 
basis. It accrued as gross income the entire amount 
the consideration paid or to be paid on each contract and 
set up on its books a “reserve for life memberships,” an 
estimate of amounts of future expense, thereafter makin: 
annual additions thereto on the basis of the number 0! 
contracts written each year. It is held that petitioner !s 
not entitled to deduct from the accrued gross income thie 
amount of additions to such reserve fund for the taxahl 
vears. 

(2) Petitioner is subject to the 25 per cent delinquenc) 
penalty for failure to file its return for the year 1931 within 
the time prescribed by law, wilful neglect of employe: 
responsible for preparation of return being chargeable 
the taxpayer. 


Leech dissents, with opinion to the effect that respond- 
ent’s method of treating taxpayer's receipts on accrual 
basis and expenditures on cash basis does not proper 
reflect the taxpayer’s income.—Pioneer Automobile Service 
Co. v. Commissioner, Decision 9697 [CCH]; Dockets 78866, 
79001. 

(Continued on page 568) 
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| Prepared by Neil H. Jacoby, Manager, Research Department, Lawrence Stern & Co., Inc., Chicago.] 


ALABAMA: 

Title of Tax—Retail Sales Tax, Laws of 1936, 
2nd Special Session, H. B. No. 179. Sales tax 
first adopted in 1936. 

Basis of Tax—Privilege of engaging in business 
of selling tangible personal property at retail, or 
conducting places of amusement.! 

Mcasure of Tax—Gross sales or gross receipts. 


Rate of Tax—2% (Rate of '2% applicable to sales 


of automotive vehicles.) 


Administration of Tax—Return of taxpayer veri- 
fied by State Tax Commission. Collection by 
State Tax Commission. 

Disposition of Tax—A\l\ to state. 

Period Covered by Return—Preceding 
month, or preceding quarter, if monthly tax is 
$10 or less, or preceding calendar year if quar 


terly tax is $10 or less. All must file annual 
returns, 
Date Return Is Due—Within 20 days after cal- 


endar month or quarter, or 30 days after year. 
Date Tax Is Due—Same as returns. 
Flat Exemption of Gross Receipts or Gross Income 
—None. 
1Tax is also made applicable to tangible personal 


property brought into and kept state more than 
24 hours. 


ARIZONA: 


Title of Tax—Laws of 1937, First Special Session, 
S. B. No. 2. Excise Revenue Act of 1935, Laws 
of 1935, chapter 77. Sales tax first adopted in 
1933; Chapter 7, Laws of 1933. 

Basis of Tax—Privilege of engaging in business 
activities in the State. 

Measure of Tax—‘‘Gross Income” or “Gross Pro- 
ceeds of Sale,” defined to mean the value pro- 
ceeding or accruing from the sale of tangible 
personal property without any deduction on 
account of the cost of property sold, expenses 
of any kind, or losses. Cash discounts taken, 
and refunds not included. 

Rate of Tax—Manufacturers, 1%; motor vehicle 
carriers, 1%; mining, quarrying and producing 
sand, gravel, oil, gas, copper and other minerals, 
and timber, 1%; electrical energy and natural 
or artificial gas, 1%; contractors, 1%; long dis- 
tance telephone, and telegraph messages intra- 
state, 1%; railroads, oil and gas pipe lines, 
private car lines; publishers of newspapers, mag- 
azines, 1%; selling tangible personal property at 
retail, 2%; restaurants, dining cars, fountains, 
etc., 1%; theatres, shows, amusements, hotels, 
yvarages, tourists’ camps, credit and collection 
agencies, 2% ; compounding, packing, preserving, 
processing and wholesaling, ™%4 of 1%; manu- 
iacture, bailing, boxing of agricultural or 
horticultural products, 44 of 1%; sale of poultry 
and poultry products, including stock feed, | 
of 1%; license fee $1.00. 

Administration of Tax—Return of taxpayer veri- 
fied by State Tax Commission; collection made 
by State Tax Commission. 


Disposition of Tax—After deducting costs of ad- 
ministration, 15% of proceeds to State Board 
of Social Security and Welfare; the remainder 
to State General Fund. 

Period Covered by Return—Preceding calendar 
month, and preceding tax year ending Dec. 31. 

Date Return Is Due—On or before 15 days after 
end of each month and within 30 days after 
end of year. 


Date Tax Is Due—On or before 15 days after end 
of each month. 


Flat Exemptions of Gross Receipts or 


4 


Gross In- 


ome—None. 
ARKANSAS: 
Title of Tax—Retail sales tax, Laws of 1935, Act 
233. Laws of 1937, Act 154. Sales tax first 


adopted in 1935. 
Basis of Tax—Sale of tangible personal property 
at retail, meals, admissions, water, gas, electrical 
energy, and telephone and telegraph services. 
Measure of Tax—Gross proceeds of retail sales. 
Rate of Tax—2%. 
Administration of Tax—-Assessment and collection 
under jurisdiction of Commissioner of Revenue. 
of Tax—3% 


Disposition for administration; 7% 


up to $350,000 each year beginning 1937-38 to} 


textbook fund, excess to other funds; 8% up 
to $500,000 each year beginning 1938 to home- 
tead tax exemption fund; 10% to charitable 
istitutions fund; 25% to welfare fund; 50% 
to common school fund; local, none. 


calendar | 


CALIFORNIA: 





COLORADO: 





Period Covered by 
month. 


Date Return is Due—15th day of each calendar 
month. Annual report due Feb. 1. 
Date Tax is Due—Same time as returns. 


Flat Exemptions of Gross Reccipts or Gross In- 
come—None. 


Return—Preceding calendar 


Retail Sales Tax— 


Title of Tax—Retail Sales Tax Act of 1933, Stat. 
of Cal. 1933, Chapter 1020; Laws of 1935, Chap. 


ters 18, 351, 355, 357, 361. Laws 1937, Chs. 
778, 400, A. B. 1189. Sales tax first adopted 
in 1933. (See also Use Tax Act of 1935, 
below.) 


Basis of Tax—Privilege of selling tangible per- 
sonal property at retail. 

Measure of Tax—“Gross Receipts’’ defined as the 
total amount of the sale price of the retail sales 
of retailers, including any services that are a 
part. of such sales, valued in money, whether 
received in money or otherwise, including all 
receipts, cash, credits and property of any kind 
or nature, and also any amount for which credit 
is allowed by the seller to the purchaser. 

Rate of Tax—2'\%.% up to June 30, 1935, and 
3% thereafter. 

Administration of Tax—Assessment by unsworn 
return of taxpayer, verified by State Board of 
Tax Administration. Collection under direction 
of State Board of Equalization. 

Dis een of Tax—All to State Retail Sales Tax 

und, 

Period Covered by Return—Preceding quarter- 
year. Board may by regulation require other 
returns covering different periods. 

Date Return is Due—On or before 15th day of 
month succeeding each quarter. 


Date Tax is Due—Same time as return. 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. 


Use Tax— 


Title of Tax—Use Tax Act of 1935; Laws of 
1935, Chapter 361. Laws 1937, Ch. 683, 671, 
401. This tax first adopted in 1935. 

Basis of Tax—Storage, use or other consumption 
in this State of tangible personal property. 
(Supplementary to Retail Sales Tax Act. Tax 
is collectible through retailers maintaining a 
place of business in the State; otherwise, it is 
payable by users or consumers.) 

Measure of Tax—Sales price of tangible personal 
property sold to storer, user or consumer. 

Rate of Tax—3%. 

Administration of Tax—By return of taxpayer 
verified by State Board of Equalization; col- 
lection under supervision of State Board of 
Equalization. 


Disposition of Tax—State Retail Sales ‘Tax Fund; 
local, none. 

Period Covered by Return—Preceding quarter- 
year. Board may by regulation require returns 
for other periods. 

Date Return is Due—On or before 15th day of 
month succeeding each quarter. 

Date Tax is Due—Same time as return. 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. 





Retail Sales Tax— 


Title of Tax—Emergency Retail Sales Tax Act of 
1935, Laws of 1935, Chapter 189. Laws of 1937, 
H. B. No. 615. Sales tax first adopted in 1935. 

Basis of Tax—Privilege of selling tangible per- | 
sonal property at retail. 

Measure of Tax—Amount paid or charged for sales 
and purchases at retail of tangible personal prop- 
erty upon intrastate telephone and _ telegraph | 
service, gas and electricity sold for domestic | 
and commercial consumption and on the amount | 
paid for meals. 


Rate of Tax—2%. | 


Administration of Tax—Assessment and collection | 
made by State Treasurer. | 


Disposition of Tax—All to State Emergency Relief | 
| 








Fund. | 
Period Covered by Return—Preceding calendar | 
month. | 


541 


Date Return is Due—On or before 15th day of 
each calendar month. 


Date Tax is Due—Same time as returns. 


Flat Exemption of Gross Receipts or Gross In- 
come—None. 


Service Tax— 
Title of Tax—Service tax. 


No. 379. 
Basis of Tax—Services of persons engaged in 


Laws of 1937, Il. B. 


amusement enterprises, contractors, repairers, 
laundries, cleaners, beauty parlors, printers, 
banks, advertising agencies, hotels and camp 


operators and professional services. 
Measure of Tax—Amount charged for service. 
Rate of, Tax—2%. 
Administration of Tax 
by State Treasurer. 
urer. 
Disposition of Tax 
Period Covered by 
month. 
Date Return Is Due—15Sth of each month. 
Date Tax Is Due—15th of each month. 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. 


Taxpayers returns verified 
Collection by State ‘Treas- 


All to state. 


Return—Preceding calendar 


Use Tax— 


Title of Tax—Use Tax (Supplementary to Retail 
Sales Tax), Laws of 1936, S. S. H. B. No. 13. 
Laws of 1937, H. B. No. 615, Art. VI. 


jasis of Tax—-Use, storage or consumption in the 
state of tangible personal property purchased 


at retail subsequent to effective date of Act, 
excepting 
(a) Property, sale of which is taxable under 


Retail Sales Tax Act. 

Property purchased for resale. 

Motor fuel. 

Property of a non-resident temporarily re- 

siding in state. 

(e) Property subject to federal or state excise 
taxes of 12% per cent or more of sales 
price. 

(f) Property used by manufacturers which be- 


comes an ingredient of property resold by 
them. 


Electricity, coal, coke, fuel oil or gas for 
industrial use. 

Measure of Tax—Purchase price. 

Rate of Tax—2%. 


Administration of Tax—-Taxpayers” returns verified 
by State Treasurer. Collection made by State 
‘Treasurer. 

Disposition of Tax—Not to exceed 10% of receipts 
to Treasurer for administration. Remainder to 
State Public Welfare Fund. 


Period Covered by Return—Preceding calendar 
month. 


Date Return Is Due—On or before 15th day of 
each month. 


Date Tax Is Due—Same time as return. 


Flat Exemption of Gross Receipts or Gross In- 
come—None. 


(b) 
(c) 
(d) 


(g) 


CONNECTICUT: 


Title of Tax—Unincorporated Mercantile Busi- 
ness and Manufacturing Tax; Revenue Code, 
1930, chapter 75, sections 1340 to 1351; Laws 
of aa S. B. No. 211. ‘Tax first adopted 
in 1921. 


Basis of Tax—Privilege of carrying on unincorpo- 
rated mercantile, manufacturing, amusement or 
motor transportation business. 


Measure of Tax—Gross income from all sources 
within State. 


Rate of Tax—Manufactufing, motor transporta- 
tion, amusement or retail business, $1 each on 
$1,000 or fraction thereof of gross income; 
wholesale business, 25¢ on each $1,000 or frac- 
tion thereof of gross income. 

Administration of Tax—Assessment by ‘Tax Com- 
missioner and collection by State Treasurer. 
Disposition of Tax—State, 50%; local, 50% (dis- 

tributed according to population). 

Period Covered by Return—Year last preceding 
the close of taxpayer’s income year (Dec. 31 
unless otherwise permitted). 

Date Return is Due—Within 75 days of close of 
taxpayer’s income year. ‘Tax year’ ends 
December 31, or taxpayer may use own account- 
ing period optionally on approval by Commis- 
sion, 
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Date Tax is Due—Same time as returns. 
Flat Exemption of Gross Receipts or Gross In- 
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Basis of Tax—-Engaging in business in the State. 


Measure of Tax—Entire gross income of all resi- 
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Basis of Tax—Privilege of engaging in 


. J the busi- 
ness of selling tangible personal 


, 1gil property at 
come—None. dents, and such gross income of non-residents retail, =— = 7 the thing 
as is derived from sources within Indiana. or services: telephone or telegraph service: 
water, gas, electricity and heat for domestic 01 
Rate of Tax—(1) Manufacturers, and producers commercial consumption; meals and drinks: ad. 
DELAWARE: of oil, gas, stone, coal, sand, gravel, minerals, missions. 7 
, : ; timber, and agricultural products, 4%; (2) . . ; 
» ° - o . ’ © © © - ’ , . on i > — ; =C 
Title of + ax— a 6 Rae 2 wholesalers and jobbers of tangible personal Measure of ig Gross receipts. R 
ce axes . . > : ‘ : ; LO « ’ my. 
12, Sections 159-161 plied of 1917, Ane ll: prapersy selling for resale, 4%; (3) producers Rate of Tax—2%. A 
5 ceia of 1000. Chanter 23: Laws al 1934 Chan: | and distributors of electrical energy, and gas, a of Tax—Taxpayer’s return verified 
ter 6 H. B. 308 nS ao od s d in 1915. P| and operators of steam and electric railways, State Tax Commission. Collection made by 
er 6, H. B. 308. ax first adopted in 5. public — vehicle —_— pipe lines, tele- i Tax Commission. : D 
Basis of Tax—Privilege of engaging and continu- phone and telegraph, water and sewerage systems, ° on cS aa : os ; 
ing to engage in the occupations of manufac- 1%; (4) operators of banks, trust companies, ee rae: F Bala “gy — P 
turing, and of buying and selling goods at insurance, small loans, and finance houses, 1% ; Belen Seen Weak te Bc , valance to Retail 
wholesale and retail. (5) professions, personal services, sales of real ae os ponte ae $2.400,000 for s of —_— D 
P = H — ) so t 
Measure of Tax—Flat tax plus gross value of | estate, funds received from performance of con- iar gas Gea: Game fac esha ok wel- 
hanes dir onion. tracts, investment of capital, and all other re- ppled children 
purchases or sales ceipts, 1% per annum; $50, 000 first year and $60,000 there- 5 
Rate of Tax—Merchants, $5 plus 1/10% of aggre- | 1dmi RA Sw f ee after to employment service account; $2,500,000 F 
gate cost value of merchandise in excess of Administration of Tax—Sworn return of taxpayer, to state school aid fund. 80% of balance to 
$5,000; manufacturers, 1/40% of aggregate — by am mgr ge 8 of ores — | counties. 
ross receipts; wholesalers of grain, fruit and swnder supervision oO epartment o reasury. ee nee , so ia iy a 
eS $5 plus 2/10% ol aggregate cost Disposition of Tax—All to State General Fund. oo rer Se Se rnees Sete 
value of commodities purchased. | Period Covered by Return—Preceding quarter- D te Ret rn Is D 20th day of eacl | 
Administration of Tax—Self-assessment by tax- year, except where tax liability does not exceed re ee ae Sn MI 
payers under affidavit; collection under super- | $10 in any quarter-year, then preceding year Date Tax Is Due—Same as return. | 
vision of State Tax Department. ending Dec. 3ist. Flat Exemption of Gross Receipts or Gross Income T 
Disposition of Tax—State, all; local, none. | Date Return is Due—On or before 15th day of —None. 
Peri inated ae Re fe E otis ae ; | month next succeeding close of each quarter ; 
ertod Covered by eturn— wntire year last pre- | or on or before 30th day of month succeeding . B 
ceding June 1 annually. end of tax year (Dec. 31st) where annual return Compensating Tax— 
Date Return is Due—On or before June 1 annu- is made. = — ‘ : ca 
. lly wie . , oe © June . ‘ Title of Tax—Compensating Tax. Laws 1937, 
ally, Date Tax is Due—-Same time as returns. H. B. 619. I 
Date Tax is Due—On or before June 1. Flat Exemptions of Gross Receipts or Gross In- Basis of Tax—Privilege of using any article of 
Flat Exemption of Gross Receipts or Gross In- | come—$1,000 annually, pro-ratable monthly. tangible personal property purchased subsequent. } 
come—None. | ly to May 30, 1937, excepting: (1) property 
brought into state by non-resident for own us¢ 
not exceeding 60 days ; (2) property purchased 
ILLINOIS: IOWA: other than at retail; (3) property already sub- 
i . . . jected to retail sales tax, equal to or exceeding 
Retailers Occupational Tax— Retail Sales Tax— that proposed by this act; (4) property pur- 
Tale of Tax—Retailers’ Occupational Tax; Laws pats he a a y . chased during any calendar month the total 
of 1933, S. B. 665; Laws of 1935, S. B. Nos. 207,| Title of Tax—Retail Sales Tax, Property Relief value of which does not exceed $20; and, (5) 
245, 535, 600; Laws, 4th S. S., H. B. 1. Laws a, ee +" et ge omg property not subject to the retail sales tax. 
f 193 S. B. 665: 1. B. Nos. 490, 4 92 o d/, S& FF. INO. . ° ax first effective in | ss es fon — Se eee ; den awer 
o. Ae a. ee: <% Ueility’ Tex’ ace’ 1934, . pore = oe price paid by taxpayer. 
below.] ‘Sales tax first adopted in 1933. Basis of Tar—Sales of tangible personal property | Nate of Tas 2%. o 
, . 4 = . : : Z tai 3 °rs P ors; ishi ) 4 stration o ax—Taxpayer’s return verified 
Bass af Tax icivilege ngoging in the busi- at retail to consumers or users; furnishing of amints 0 F es y 
"hae ‘a aes cee ‘oaraual ot 0 Bo at gas, electricity, water and communication serv- by State Tax Commission who also collect the 
retail ‘ ice; sale of admissions to places of amusement tax. 
Measure of Tax—‘“Gross receipts,” or total selling and athletic events. Disposition of Tax—Same as for Retailers’ Sales 
i é S Ss, 4 Ss 


Measure of Tax—Gross receipts. 
Rate of Tax—2%. 


Tax, above. 
Period Covered by 


price or amount of a sale, including considera- 


tion for a sale valued in money, whether re- Return—Preceding calendar 


ceived in money or otherwise, including cash, Administration of Tax—Returns of taxpayer sub- month, 
credits, services and property of every kind ject to revision by State Board of Assessment Date Return Is Due—15th day of each calendat 
and nature. and Review. Collection by State Board of As- month, 
Rate of tar—3%. sessment and Review. Date Tax Is Due—Same times as return. P 


Administration of Tax 


Sworn return of taxpayer 
verified by 


3 d ' Disposition of Tax 
Department of Finance. Collection 


Period 


-All to state. 
Covered by 


Gross Income 


Flat Exemption of Gross Receipts or 
—$20 of property per month. 


> -~y—— Precedi ¥ a > 
made by State Department of Finance. year Return—Preceding quarter 
Disposition of Tax—-All to state. su 
? _——- tes . ‘ nie oa ve d: Date Return Is Due—On or before 20 days after 
I pot overed by Return—Preceding calendar the end of each quarter. 
month. a . 
Date Return is Due—On or before 15 days after Date Tax Is Due—On or before 20 days after] MICHIGAN: 
ate € ‘ é ) : e ays é t > 290 arte 4 
end of each calendar month. sal oy of each buna : ‘ I General Sales Tax— 
ne eee “ 3 "ee , ‘lat Exemption o ross Receipts or Gross Income ’ aad ft 
Dele Tan % Dae—Ceme tne as seterns, —None. dua oe ins Title of Tax—General Sales Tax Act, Laws of 
Flat Exemption of Gross Receipts or Gross In- 1933, Chapter 167; Laws of 1935, Act No. 7/7. 
come—None. 


Sales tax first adopted in 1933. 


Basis of Tax—Privilege 
ness of making ; 


Use Tax— 


of engaging in the busi- 
Title of Tax- 


Public Utility Tax— -Use tax. Laws of 1937, S. F. No. sales of tangible personal prop- 


pat ines : Tests - rty retail. 

Title of Tax—Public Utility Tax Act, Laws of |} 317. — = ee - 5 ag ts re- 
1935, S. B. 209. Laws of 1937, H. B. No. 246. Basis of Tax—Use of tangible personal property eee of Tax—Gross rege > ngage af 

Basis of Tax—Privilege of transmitting telephone purchased after effective date of Act, excepting caanate aim i procrnnc  IRe n of sales at 
or telegraph messages, or of engaging in the tangible personal property: (1) subject to retail ee . 7 


} ; retail. Credits or refunds for returned goods 
business of 


or selling 


distributing, supplying, furnishing sales tax; (2) in interstate commerce; 


(3) now 


water, gas or electricity to persons | specially taxed by state; (4) brought ‘into state may be deducted. 

and not for resale. by a non-resident for own use; and, (5) not Rate of Tax—3%. 
Mcasure of Tax—Gross receipts. readily obtainable in Iowa and used by street Administration of Tax—Return of taxpayer ver! | 
fio B railways. fied by State Board of Tax Administration; } 

Rate of Tax—3%. : 


Measure of Tax—Amount of purchase price. 
Rate of Tax—2%. 


Administration of Tax—Taxpayers’ returns re- 
viewed by Board of Assessment and Review. 
Collection by State Board of Assessment and 
Review. 


collection also under supervision of State Board 
of Tax Administration. 
Disposition of Tax—All to State Treasury. h 
Period Covered by Return—Preceding calendar ( 
month for monthly returns; preceding tax yea! 
for annual returns. 


Administration of Tax—Return of public utility, 
verified by State Department of Finance; col- 
lection under jurisdiction of State Department 
of Finance. 


Disposition of Tax—State General Revenue Fund. 








| 
Period Covered by Return—Preceding calendar Disposition of Tax—All to state. Date Return is ~~ or before sige ey of 
: : . fore 30 days alter ene 
month. Period Covered by Return—Preceding quarter year. eo ome (Tax ne soe +s State fiscal yeat 
> > > fe > »f, > ¢ aw e | fe a> ° ax yea a 
Date P gyms hs Duc “ate or before 15th day of Date Return Is Due— On or before 20th day of | unless otherwise permitted.) } 
tee these _aee sepmpacas month succeeding quarter. Date Tax is Due—Same time as returns. 
Date Tax is Due—Same time as returns, Date Tax Is Due—Same as returns. Flat Exemptions of Gross Receipts or Gros: ] 
Flat Exemption of Gross Receipts or Gross In- Flat Exemption of Gross Receipts or Gross Income | come—$600 per annum, or $50 per mon 
come—-None. None. | 
| Use Tax— 
tle f — | - ax Acts of 1937, No. 7 
INDIANA: KANSAS: Title oy Tax Use Tax. Acts © / 
ee . ie Retail Sal Ta Basis of Tax—Privilege of using, storing or Co" 
Title of Tax—-Gross Income Tax Act of 1933; eta ales = suming tangible personal property in stat 1 sai 
Laws of 1933, Chapter 50. Laws of 1937, H. B. Title of Tax—Retailers Sales Tax. Laws of 1937, | June 30, 1937, excepting property: (') UM 
No. 227. Sales tax first adopted in 1933. S. B. No. 522. Sales tax first adopted in 1937, subject to retail sales tax; (2) im imtersia\ 
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commerce or outside state’s jurisdiction; (3) Period Covered by Return—Preceding calendar Date Tax is Due—On or before 15th day of 

brought into state by a non-resident; and, (4) month. month. i 
already subject to a tax by another state ecual Date Return Is Due—15th day of calendar month ; . oe ee 
to or greater than that imposed under this Act. Date T Te D S a ; Flat ee of Gross Receipts or Gross In- 
(If less, then tax under this Act reduced by I Oa nee ee ET come— None. 
amount paid to other state). Flat Exemption of Gross Receipts or Gross Income 

Measure of Tax—Purchase price. —None. 

Rate of Tax—3%. 

Administration of Tax—Return of taxpayer verified NEW YORK CITY: 
by State Board of Tax Administraation which NE MEXICO: [Because of its large population, general sales 
also collects the tax. w : taxes of New York City are included in this 

Disposition of Tax—aAll to state. Title of Tax—Emergency School (Occupation) outline of State General Sales Taxes, although 

Period Covered by Return—Preceding calendar Tax Act of 1934; Laws of 1934, Chapter 7 (1st other municipal general sales taxes, effective in 

| month. ects sagen gy 7 — - Ga Charleston, W. Va., Kansas City, Mo., St. Louis, 

ie eS : pe me rens 73. aws 0 7, H. B. No. 151. Sales tax 1 elsewhere are excluded 
) > : ie = i sapien ad A ; and elsewhere are excluded. 

~~ Some Is Due—Within 15 days after each first adopted in 1933. ‘ ] 

; pO a a eee Basis of Tax—Privilege of doing business. ; 

) Flat Exemption of Gross Receipts or Gross Income Measure of Tax—Amount or volume of business Retail Sales Tax— 

ee: me i = done, as measured by gross receipts therefrom. Title of Tax—Retail Sales Tax, Laws of 1934 

Rate of Tax—Production of oil, gas and potash, Local Laws No. 20, 24; Laws of 1935, Local 
2% ee + eaeaiae of other resources’, Law No. 29. Laws of 1936, Local Law No. 31. 
“4 Of 270 © — : Laws of 1937, Local Law No. 20. Sales tax 
MISSISSIPPI: ns ragga first adopted in 1934. 
= ‘ : Refi ting Basis of Tax—(1) Sale of tangible personal prop- 
Title of Tax—Emergency Revenue Act of 1934; enhning etty ak celal. except eales cf epecined food 
Laws of 1934, Chapter 119. Laws of 1936, H. B. Reducing a ending el gee MB geste 
Nos. 559, 597. Sales tax first adopted in 1929. amen | ey " pages per em ype : ee ae 
> = ae is s " Sia is : 2 Lompounding PIPeEs, | rugs and medicines so upon p lysician Ss 
Basis of Tas -Privilege of engaging in business Fabricatin 14 of 1%. prescription, and newspapers and_ periodicals; 
(personal, professional, and corporate) with ob 8g um 
; ser ago re i Packing and (2) sales of gas, electricity and steam, and 
ect of gain. a eae f ay : ae 
J : pyre okt ne Preserving gas, electric, steam, telephone and telegraph 
Measure of Tax—Gross income or gross proceeds Distilling service, for domestic or commercial consump- 
of sales, without deduction of cost of property Preparing for sale Me é . . sige 
: ; ; piceapaletasine : and food, drink and rte res- 

f | sold, expenses of any kind, or losses Gr Ronn eeIC ake tion, an ood, drink and entertainment in res 
sold, expenses j , sses, : al us RSS cg Sa ae stalsiic age* 

¥ Rate of Tax—-Producers: Oil, limestone, sand, Making material products penne Ree banger cad pg  yrone gy Heng 

srevel, natural gas, 205%" A oe of sale Smelting, refining, producing, or processing oil furnished to patrons. 
f eee : 4 %., buildi 1 : or potash, % of 1%; sales at wholesale, % of ‘ os ee : 

‘ acturers: Bric rain tile, building tile, sewer 1%; retail sales,2 2%; retail sa'es of vehicles, Measure of Tax—‘‘Receipts” of vendor, who is 

: 0 ee eciagg a a agg yg 1% of 1%; furnishing electricity or gas, 2%; made liable for collection of tax from consum- 

: po ing nen ‘~~ .° : os ce one aoa an tn furnishing electricity or gas for industrial pur- ers. ‘Receipts’? means ‘‘total amount of sale 

| 4% = = gine Bs Sok se aoe. poses, 18%; furnishing electricity or gas tor price of all property and service specified in 

) i ales 4 % \eieesions ond Jobbers of irrigation purposes, 4%; furnishing carbon Section 2 of this local law, valued in money, 
tangible “property 1%% of gross proceeds of dioxide gas, 2%; transmitting messages, 2% ; whether received in money or otherwise, includ- 
sale. Retailers in tangible property, 2% of coo See Sag sts property. 2% ; Se , ing all receipts, cash, credits and property ot 
gross proceeds of sale; automobile dealers, 1% po Dog i. perce ace ey ST ae every kind or nature, and also any amount for 

) of gross proceeds of sale. Public Utilities— aie an Rc “ ol a 20 a b ol which credit is allowed by the seller to the 

: Electricity, electric lights, current, power or _ ee ee ee SL POe, eee purchaser 

‘ gas, natural or artificial, furnished to consumers and agents,* 2%. poise 7 - 
for industrial purposes, 1% of gross income; Administration of Tax—Taxpayers return verified ate of Lax—2é%. 

purr [ . 

s gas and/or electricity sold for other purposes, by Bureau of Revenue, which collects the tax. Administration of Tax—Return of vendor or per- 
2% he: Sroes ica telegraph, —— rail- Disposition of Tax—Taxes, penalties, interest and son rendering taxable service verified by City 
pi Po eeping posi pe i Pipe ane, brag license fees to State Treasurer and by him Comptroller : collection under supervision of 
ils eu tian Guu ae, Oe of placed in Emergency School Fund. Amounts Comptroller of the city of New York. 

1 ‘ fe BP ; eae se paid under protest shall be placed in Emer- : “40 ” eee > 
viele oO, . ‘ : . s totes 5 Disposition of Tax—Local, all. State, none. 
oe “ae ‘ ho ge agg a 70 re ae Rel gency School Suspense Fund. $25,000 and 3% a p f . i 

‘ come. 1 eo” All, h > cal o 0 oe we of moneys collected for enforcement expenses. Period Covered by Return—I\st return, December 
Deere oe other businesses, <7 0 $30,000 and moneys paid under protest, for re- 10, 1934, February 28, 1935; 2nd return, March 
wig a funds; local, remainder of moneys paid into 1, 1935, May 31, 1935; 3rd return, June 1, 
Administration of Tax—Assessment and _ collec- Emergency School Fund to counties for support 1935, August 31, 1935; 4th return, September 
tion made by State Tax Commission. of public schools. 1, 1935, December 31, 1935, etc., quarterly 
ee of Tax—All to State. ; Period Covered by Return—Preceding calendar thereafter. 
eriod Covered by Return—Y ear last preceding month. Final return is summary of monthly Date Return is Due—Within 15 days after ex- 
close of tax year. [‘‘Tax year’? ends December returns for duration of Act. dare re hee Pct ieecd tate oe aaa 
31, or taxpayer may use own accounting period ‘ piration of period for which return is made. 
optionally on approval by Commission.] — Pre- oe egy 3 “ae we oan benny gy ig Fg Date Tax is Due—Same time as returns. 
ceding month and preceding quarter year. . wie ? ae FI . _ ee ee oe 
; : a a at Exemptions of Gross Receipts or Gross In- 
Date Return is Due—Monthly within 15 days after come.—None. 

is close of month, and annually within 30 days 1 Producers who refine, smelt, reduce, compound, 
after close of the year. Where monthly tax ae: tans pod se ae — for — or use 

i- does not exceed $10, returns and remittances | manufactured or partly manufactured products, min- . 

# required quarterly instead of monthly. License erals, timber or other natural resource products, so Gross Receipts Tax— 
to be obtained annually (May 30) for fee of $1. | that the character or condition thereof is materially Title of Tax—Gross Receipts Tax, Laws of 1934, 

e- Taxpayer estimates tax due monthly or quar- | changed, are not required to pay this tax, where Local Law No. 17; Laws of 1935, Local Law 

+9 terly, and deducts payments made at these | they are taxable as refiners, smelters, reducers, etc., No. 32. Laws of 1936, Local Law No. 29. Laws 

at dates from the amount of tax accurately com- | and where the value of such products is included in of 1937. Local Law No. 22 ) 
ls puted to be due at the end of the taxable year. | the measure of such tax. Likewise, producers who : se ee eee : 
Date Tax is Due—With returns. sell such minerals, timber, or other resource products Basis of Tax—Privilege of carrying on or exer- 
Flat Exemption of Gross Receipts or Gross In- | to a person engaged in the business of refining, cising for gain or profit within City of New 

. come—None : smelting, reducing, compounding, manufacturing or York any trade, business, profession, vocation 

i | ; | otherwise preparing for sale or use as manufactured or commercial activity or financial business. 

i or partly manufactured products, such minerals, sa Se : ‘. 

rd timber or other natural resource products, are not Measure of Tax—(1) “Receipts” of a trade, busi- 

required to pay this tax, where they are taxable ness, profession, vocation or commercial activ- 
J y ; s vs 
MISSOURI as refiners, smelters, reducers, etc. ity, in excess of $15,000 per annum. (2) 
ar : 2 Sales of coal in car-load lots are considered as “Gross Income”’ of a financial business in ex- 
al Title of Tax—Sales Tax Act. Laws 1st Special | wholesale sales. cess of $5,000 per annum. 
| Session, 1933, H. B. No. 5. Laws 1935, H. B. 3The cost of materials used in the performance Rate of Tax—(1) 1/10% of receipts. (2) 1/5% 
of No. 198. Laws, 1937. Com. Sub. for H. B.| of such contracts is deducted from gross receipts of gross income. “Gross receipts’ means gross 
( No. 6. when such materials have been taxed by virtue of 
iT 


: I amount of charge made without deduction of 
} Basis of Tax—Retail sale of tangible personal prop- | their sale at retail. costs. ‘“‘Gross income” means gross amount of 
erty; furnishing of admissions and seating ac- selling price received less cost of property sold. 
commodations ; sale of water, gas or electricity ; 
transmission of telegraph or telephone messages; | 


4 Religious institutions, schools and colleges are 
exempt from this tax. 


5 TY : ia teas f blishi Administration of Tax—Sworn return of taxpayer, 
furnishing of rooms, meals or drinks; furnishing | : aces reempts sit oe sagper 5s: oes EStung verified by Comptroller of City of New York; 
of transportation including sleeping accommoda- | "*¥SP@Pers OF magazines includes only the amounts collection under supervision of Comptroller of 

. . “*~| received from the sale of advertising space. ov 
tions. | i . : , City of New York. 

Ww ; ; : ® Where merchandise is sold by a factor acting . ee , : ” 

feasure of Tax—Amount paid or charged con-| as a manufacturer’s representative, or intermediary, Disposition of Tax—All goes to New York City. 
sumers, 


working on a commission basis in lieu of salary, and 
who at no time has possession of the merchandise 





; Period Covered by Return—Preceding calendar 
P ay. Tax 2%. 








year. 
ba : 2 = , sold, the commission of such factor is not taxable. - ‘ 
4 iin — -er’s re . . E ae are C ° 
A ee ae 7 oe a Likewise, a merchandise broker who buys and sells Date a Due ge eg te is s, 35; 
»y State Auditor and collection made by him. merchandise for his own account, is considered a on or before June 15, 1936, 1937 anc I38. 
Disposition of Tax—All to State. 


wholesaler or retailer and is taxable as such. Date Tax is Due—Same time as return. 
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Flat Exemptions of Gross Receipts or 
come—-$15,000 gross receipts, $5,000 
come annually, pro-ratable. 


Gross In- 


Public Utilities Excise Tax— 


Title of Tax—Public Utilities Excise Tax, Laws 
of 1934, Local Law No. 21; Laws of 1935, 
Local Law Nos. 2, 30. Laws of 1936, Local 
Law No. 30; Laws of 1937, Local Law No. 23. 

Basis of Tax——Privilege of exercising its fran 
chises, or of holding property or of doing 
business in the City of New York by a public 
utility or by any person engaging in the busi- 
ness of furnishing or selling gas, electricity, 
steam, water, refrigeration, telephone or tele- 
graph service. 


Measure of Tax-—‘‘Gross income,” o1 


“gross income.” 

Rate of Tax -3%. Utilities supervised by Depart 
ment of Public Service, 1%. Operating or leas 
ing parlor or sleeping cars, or operating 


operating 


railways (other than street surface, rapid transit, | 
| 


elevated or subway), 3%. 


Administration of Tax--Sworn return of taxpayer 


verified by Comptroller of City of New York; | 


collection made by Comptroller of City of New 
York. 


Disposition of Tax—State, none; local, all to sep- 


arate fund within General Fund of City of New | 


York. 

Period Covered by Return—Preceding calendar 
month. 

Date Return is Due—-On or before 25th day of 


each month. 
Date Tax is Due—-Same time as return. 
Flat Exemptions of Receipts or 
come,—None. 


Gross Gross In 


Special Personal Property Tax— 


Title of Tax—VPersonal Property Tax; Laws of 
1934, Local Law No. 25; Laws of 1935, Local 
Laws No. 13, 31. Laws of 1936, Local Law No. 
28; Laws of 1937, Local Law No. 21. 

Basis of Tax—Ownership of specified items of 
personal property situated or owned in New 
York City, when (a) purchased after January 1, 
1934, (b) of a value more than $100, excepting 
building materials and supplies, (c) retail sales 
tax has not been paid on its sale to present 
owner, (d) not a bona fide work of art, (e) not 
manufactured in City of New York by a manu- 
facturer who will pay Retail Sales Tax, (f) not 
purchased for a dealer's stock held for resale. 
(This Act is complementary to the Retail Sales 
‘Tax Act.) 

Measure of Tax—Value of personal property, 
taken as actual purchase price, or as Comp- 
troller shall direct. 

Rate of Tax-—-2%. 

Administration of Tax—Self-assessment 
by Comptroller; collection also under 
vision of Comptroller of City of New York. 

Disposition of Tax—State, none; all to local un- 
employment relief fund. 

Period Covered by 
quarter year. 

Date Return is Due 
each quarter. 

Date Tax is Due 


verified 


Return—Generally, preceding 
Within 15 days after end of 


Same time as returns. 


Flat Exemptions of Gross Receipts or Gross In- | 


come.—None. 


NORTH CAROLINA: 


litle of Tax—Gross Sales Tax on Wholesale and 
Retail Merchants, Article V. Schedule 
Emergency Revenue Act of 1933; General Reve- 


nue Act of 1935, Chapter 371, 447. Laws of | 
1937, H. B. No. 35, S. B. No. 264. Sales tax 


first adopted in 1933. 


Basis of Tax—Privilege of engaging or continuing | 


in business of merchandising. 


Measure of Tax—‘‘Gross Sales,” defined as sum 
total of all sales * * * reckoned at the 
price at which such sales were made, whether 


for cash or on time, and if on time, the price | 
allowance for | 


charged for such sales without 
each discount. 


Rate of Tax—Wholesale merchants, $1 
license fee plus 1/20% of gross sales—minimum 
tax $12.50 for any 6-month period; retail mer- 
chants, $1 annual license fee plus 3% of total 
gross sales. 

Administration of Tax—Return of taxpayer au 

dited by Commissioner of Revenue; collection 

under jurisdiction of Commissioner of Revenue 





gross in- | 


super- | 


“RK” | 


THE TAX MAGAZINE 


Disposition of Tax--All to State General Fund. 

Period Covered by Return—Preceding month. 

Date Return is Due—On or before 15th day of 
each month. 

Date Tax is Due—Same time as returns. 


Flat Exemptions of Gross Receipts or Gross In- 
come.—None. Gross amount of sales of flour, 
meal, meat, lard, milk, molasses, salt, sugar and 
coffee exempted, if separately recorded by mer- 
chants. 


NORTH DAKOTA: 
| Retail Sales Tax— 


Title of Tax—Retail Sales ‘Tax; Laws of 1935, 
Chapter 276. Laws of 1937, S. B. No. 80. Sales 
tax first adopted in 1935. 


Basis of Tax—Privilege of selling tangible per- 
sonal property at retail, gas, electricity, water 
and communication service and admissions. 


Measure of Tax—Gross receipts. 

| Rate of Tax—2%. 

Administration of Tax—State Commission; collec- 
tion under supervision of State tax commission. 

Disposition of Tax—All to State Treasury. 

Period Covered by Return—Preceding quarterly 
period. 


Date Return is Due—On or before 20th day of 
the month following each quarter. 


Date Tax is Due—Same time as returns. 


Flat Exemptions of Gross Receipts or 
come.—None. 


Gross In- 


Use Tax on Motor Vehicles— 
Title of Tax—Use Tax on Motor Vehicles. 
of 1937, H. B. No. 248. 
Basis of Tax—Use of motor vehicles in state. 
Measure of Tax—Amount of retail selling price. 
Rate of Tax—2%. 


istrant furnishes proof that retail sales tax has 
already been paid. 

Disposition of Tax—All to state. 

Period Covered by Return— 

Date Return is Due—None. 

Date Tax is Due—At time of first registration. 


Flat Exemption of Gross Receipts or Gross Income 
None. 


| 


OHIO: 
| Consumers’ Sales Tax— 


Title of Tax—Consumers’ Sales Tax, Am. H. B. 
| No. 134, 2nd special session, 1934; amended by 


H. B. 114 and 121 and S. B. 16, 68 and 329 
Reg. session 1935; also H. B. 572, 590, Ist 
S. S. 1935. [See also complementary tax be- 
low.] Sales tax first adopted in 1934. 


| Basis 


of Tax—Retail 
property. 


Measure of Tax—Amount of retail sale. 


Rate of Tax—Less than 9¢, no tax; 9¢ to 40¢, 1¢ 
tax; 41¢ to 70¢, 2¢ tax; 71¢ to $1.00, 3¢ tax; 
more than $1.00, 3¢ tax on each $1.00 of selling 
price and same schedule as above for frac- 
tional parts of $1.00. 
| Administration of Tax—Assessment by State Tax 
| Commission; collection made by State Treas- 
urer, his designated agents, and County Treas- 
urers through sale of prepaid tax cards or 
receipts to retail vendors, who are held liable 
| for collection of tax from consumers. 
| Disposition of Tax—-County poor relief excise 
fund $4,000,000 in 1935 and 1936. Costs of ad- 


sale of tangible personal 





annual | 





ministering this Act plus any additional amounts 

appropriated by Act of legislature to General 

Revenue Fund. 

| Period Covered by Return—No return required. 

Date Return is Due—No return required. 

Date Tax is Due—Vendors required to purchase 
and keep on hand at all times prepaid tax cards 
or receipts in suitable denominations 


ments of their business. 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. No tax on sale of food for human 
consumption off premises. 


| Use Tax— 


| Title of Tax—Storage, Use or Consumption Tax, 
Laws of 1935, H. B. No. 590. Laws, First 
Special Session, 1935-1936, H. B. No. 698. 


laws 
! 


Administration of Tax—Assessment by motor | 
vehicle registrar at time of registration. Col 
lection by motor vehicle registrar, unless reg 


and _ in| 
amounts sufficient to supply the normal require- 
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Basis of Tax—Storage, use or consumption of 
tangible personal property in Ohio, with respect 
to which Retail Sales Tax not paid. (This Act 
is complementary to the Retail Sales Tax.) 

Measure of Tax—Purchase price of property. 

Rate of Tax—Same as Retail Sales Tax. 

Administration of Tax—Returns of persons using, 
storing or consuming, verified by Tax Com. 
mission; collection under jurisdiction of Tax 
Commission. 

Disposition of Tax 

Period Covered by 
year. 


Date Return is Due—On or before 15th day of 
month succeeding quarter. 


Date Tax is Due—Same time as returns. 


Flat Exemptions of Gross Receipts or Gross In 
come.—None. 


All to state. 


Return—Preceding quarter- 


OKLAHOMA: 
Sales Tax— 


Title of Tax—Oklahoma Sales Tax Law. Laws of 
1933, Chapter 196; Laws of 1935, Chapter 60, 
Laws of 1937, H. B. No. 206. Sales tax first 
adopted in 1933. 


Basis of Tax—Sales of specified services and other 
intangibles and sales of tangible personal prop- 
erty at retail to consumers or users. Specified 
services and intangibles comprise sales of: 
Tickets to amusements; gas and electricity, tele- 
phonic service, telegraphic service, service in 
radiocasting, foods, drinks, confections, printing, 
hotels, storage or parking privileges and adver- 
tising. 

Measure of Tax—Gross receipts or gross proceed: 
of sales, whether received in cash or in othe 
valuable considerations. 

Rate of Tax—2%. 


Administration of Tax—Sworn return of taxpayer 
audited by State Tax Commission; collection 
under supervision of State Tax Commission. 

Disposition of Tax—95% to State Tax Commis- 
sion, 5% to State Treasurer. 

Period Covered by Return- 
month. 

Date Return is Due—On or 
each calendar month. 


Date Tax is Due—Same as returns. 


Flat Exemptions of Gross Receipts or Gross In- 
come.—None. 


Use Tax— 

Title of Tax 
No. 589. 

Basis of Tax—Use of tangible personal property 
in state, excepting: (1) that brought in by 
non-residents for their own use or enjoyment; 
(2) that purchased other than at retail; (3) 
that already subjected to retail sales tax; (4) 
that the cumulated price of which does not 
exceed $100 in a single month; (5) that ex- 
empted from sales tax; (6) that brought into 
the state by residents for own use. 

Measure of Tax—Purchase price of property. 

Rate of Tax—2%. 

Administration of Tax—Users’ returns verified by 
Oklahoma Tax Commission. Collection by State 
Tax Commission. 

Disposition of Tax—All to state. 


Preceding calendar 


before 15th day of 





Use Tax. Laws of 1937, H. i. 


Period Covered by Return—Preceding calendar 
month. 

Date Return is Due—On or before 15th day of 
each month. 


Date Tax is Due—Same as returns. 
Flat Exemption of Gross Receipts or Gross Inicom 
$100 per single month 


PENNSYLVANIA: 


Title of Tax—Mercantile License Tax,’ P. L. 
1899, No. 184; P. L. 1907, Nos. 117, 175, 244; 
P. L. 1925, Nos. 372, 700; P. L. 1929, Nos. 
681, 685, 1709; Purdon’s Penn. Statutes Title 
72, Sections 2621-2861. 

Basis of Tax—Privilege of engaging in mercan 
tile business, wholesale, retail, or at exchange. 

Measure of Tax—Flat tax plus gross value ol 
sales. — 

Rate of Tax—Wholesale dealers, $3, plus 1 mil 
on each dollar of business transacted; retail 
dealers, $2, plus 1 mill on each dollar of_busi- 

ness transacted; dealers at exchanges, 25¢ ©” 

each $1,000 of gross sales. 








| ™P, L., 2nd Special Session 1932, No. 53 imposed 
|a tax upon sales of tangible personal property a! 
| retail. his was for emergency relief purposes, and 
| expired February 28, 1933. 
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Administration of Tax—Assessment under juris- 


l 
I 


I 


| 


FE 


so 


diction of Department of Revenue through Mer- 
cantile Appraisers; collection under supervision 
of County Treasurer (except in Philadelphia,— 
city treasurer). 


isposition of Tax—All to State General Fund. 


’ertod Covered by Return—Fractional part of 
year, gross business during first month after 
commencing business times number of months 
to April 30; each full year, gross business dur- 
ing first month after May 1 times 12. 


date Return is Due—Within 10 days after receipt 
of blank annually or within 40 days after com- 
mencing business. 


late Tax is Due—Cities of first class, on or before 
July 1; other than cities of first class, on or 
before August 1. 


lat Exemptions of Gross Reccipts or Gross In- 
come—Exemptions include: (1) manufacturers 
(a) who do not maintain a separate store or 
warehouse for the purpose of vending wares, 
and (b) when vending wares not of their own 
manufacture up to a maximum of $500 per an- 
num. (2) Importers of foreign goods, selling 
the same in the original packages as imported. 
(3) Persons selling articles of their own growth, 
produce or manufacture. (4) Farmers selling 
their own produce in stalls, or otherwise, in 
cities of the first class. 


UTH DAKOTA: 


Title of Tax—Retail Occupational Sales Tax; Laws 


B 


of 1935, Chapter 205. Laws of 1937, H. B. Nos. 
186, 188, 196. Sales tax first adopted in 1933. 
3asis of Tax—Privilege of. selling tangible per- 
sonal property, gas, electricity, water, communi- 
cations, and admissions at retail. 


Measure of Tax—Gross receipts. 
Rate of Tax—3%. 


Administration of Tax—Assessment and collection 


p 
}) 


under jurisdiction of Director of Taxation. 
lisposition of Tax—All to State General Fund. 
eriod Covered by Return-—Preceding two months. 
ate Return is Due—On or before 15th day of 
month succeeding bi-monthly period. 


Date Tax is Due—Same time as returns. 
Flat Exemptions of Gross Receipts or Gross In- 


come.—None, 


UTAH: 
Gross Sales Tax— 
Title of Tax—Emergency Revenue Act of 1933, 


Laws Special Session 1933, Chapter 63; 2nd 
Special Session 1933, Chapter 20; Laws of 
1935, Chapters 91, 92. Laws of 1937, H. B. Nos. 
60, 83; S. B. Nos. 4, 66. Sales tax first adopted 
in 1933. 


Basis of Tax—Sale at retail of tangible personal 


property, and certain services to consumers. 


Measure of Tax—Purchase price paid or charged, 


and in case of exchanges of property, consid- 
eration of fair market value paid or charged. 


Rate of Tax—2% on retail sales of tangible per- 


sonal property; on malt syrups or extracts, 10% 
of purchase price paid or charged; 2% of 
amount paid to common carriers, telephone and 
telegraph companies, gas, electric and heat com- 
panies for domestic or commercial consumption ; 
to restaurants, hotels, etc., for meals; to places 
of public amusement. 


Administration of Tax—Unsworn return of tax- 


payer checked by State Tax Commission; collec- 
tion also made by State Tax Commission. 


Disposition of Tax—State Emergency Relief Fund. 


Period Covered by Return—Preceding calendar 


month; if total tax liability not in excess of $10 
for any month, preceding quarter. 


Date Return is Due—On or before 15 days after 


end of calendar month; or in case quarterly 
returns filed, on or before 15 days after end 
of each quarter. 


Date Tax is Due—Same time as returns. 
Flat Exemptions of Gross Receipts or Gross In- 


ome—None. 


Use Tax— 
Title of Tax—Use Tax. Laws of 1937, S. B. No. 


185. 


Basis of Tax—-Storage, use or consumption in state 


of property purchased in state, on or after July 
1, 1937. (Specified exemptions.) 


Measure of Tax—Sales price. 


Rate of Tax—2%. 

Administration of Tax—Taxpayer’s return verified 
by State Tax Commission, which also collects 
the tax. 








Disposition of Tax— 
Period Covered by Return—Preceding two months. 


Date Return is Due—On or before the 15th day ot 
month succeeding period. 


Date Tax is Due—Same time as returns. 


Flat Exemption of Gross Receipts or Gross Income 
—None. 


VIRGINIA: 


Title of Tax—Merchant’s License Tax, Code of 
, 1887, par. 535; Tax Code, 1930, Chapter 14, 
par. 188. Laws of 1936, Chapters 13 and 135. 


Basis of Tax—Privilege of prosecuting any busi- 
ness as a merchant. 


Measure of Tax—Value of gross purchases. 


Rate of Tax—--Not over $1000—$10; over $1000 
and not over $2000—$20; over $2000, not over 
$100,000—$20 on Ist $2000 and 20¢ per $100 
on excess; over $100,000—$20 on Ist $2000, 20¢ 
per $100 from $2000 to $100,000, and 10¢ per 
$100 on all excess. 


Administration of Tax—Self-assessment. Checked 
by Commissioners of the Revenue; collection 
under supervision of County or City Treasurer. 


Disposition of Tax—All to State Treasury. 


Period Covered by Return—Year next preceding 
January 1 annually. 


Date Return is Due—Within 10 days of January 1. 
Date Tax is Due—Within 10 days of January 1. 


Flat Exemptions of Gross Receipts or Gross In- 
come—Ch. 18, Acts of 1930, exempts wholesale 
cotton buyers’ of ginned cotton from merchants’ 
license tax and imposes in lieu thereof an an- 
nual tax on purchases of ginned cotton of $100 
if purchases during preceding year do not ex- 
ceed 1000 bales, otherwise $100 plus 2¢ for 
each bale purchased during the year in excess 
of 1000 bales. Ch. 468, Acts of 1930, exempts 
dealers in cotton and peanuts from merchants’ 
license tax, state tax on capital employed in the 
business, and imposes in lieu thereof an annual 
state license of: $10, if commissions and gross 
profits did not exceed $200; $10 plus $5, on each 
$100 or fraction thereof of gross commissions 
and gross profits exceeding $200 but not exceed- 
ing $1000; $50 plus $1 for each $100 or fraction 
thereof of gross commissions and gross profits 
exceeding $1000. 


WASHINGTON: 


Business and Occupation Tax— 


Title of Tax—Business and Occupation Tax; Laws 
of 1933, H. B. No. 92; Laws of 1935, Chapter 
180, Title II. Laws of 1937, S. B. 256. Sales 
tax first adopted in 1933. 

Basis of Tax—Privilege of engaging in business 
activities in the State. 

Measure of Tax—‘Gross income” or ‘‘gross pro- 
ceeds of sales,” or gross value of products. 

Rate of Tax—Extractors, 14% of value of prod- 
ucts; manufacturers, 4% of value of products; 
sales at retail, %,% of gross proceeds; sales 
at wholesale, U% of gross proceeds; warehouse 
distributors, 144% value of products distributed ; 
printers and publishers, 144% of gross receipts : 
all other basinesses or “occupations, Y% of 
gross income. 

Administration of Tax—Returns of taxpayer veri- 
fied by Tax Commission; collection under super- 
vision of State Tax Commission. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding two months. 


Date Return is Due—On or before 15th of month 
succeeding 2-month periods. 

Date Tax is Due—Same time as returns. 

Flat Exemptions of Gross Receipts or Gross In- 
come—Exclusive retailers whose bi-monthly 
gross proceeds are less than $1000 are exempt. 
Other businesses or occupations whose gross 
proceeds or gross income bi-monthly is less 
than $400 are also exempt. 


Retail Sales Tax— 


Title of Tax—Retail Sales Tax; Laws of 1935, 
—— 180, Title III. Sales tax first adopted 
in 1 


Basis of Tax—Privilege of selling tangible per- 
sonal property at retail. 


Measure of Tax—Selling price. 
Rate of Tax—2%. 


Administration of Tax—Assessment and collection 
made by State Tax Commission. 


Disposition of Tax—All to State. 
Period Covered by Return—Preceding 2 months. 
Date Return Due—15th day of following month. 








Date Tax is Duc—-Same time as returns. 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. 


Compensating Tax— 


Title of Tax—Compensating Tax; Laws of 1935, 
Chapter 180, Title IV. 


Basis of Tax—Privilege of using in Washington 
any article of tangi ihe personal <property pur- 
chased subsequent to April 30, 1935, excepting 
(1) property used by non-residents, (2) prop- 
erty purchased other than at retail, (3) prop- 
erty on the sale or use of which a tax equal to 
or in excess of 2% has already been imposed, 
(4) property purchase value of which is less 
than $20 in any calendar month. (This tax 
is complementary to the Retail Sales Tax.) 

Measure of Tax—Purchase price. 

Rate of Tax—2%. 


Administration of Tax—Return of taxpayer veri- 
fied by State Tax Commission; collection un- 
der supervision of State Tax Commission. 


Disposition of Tax—All goes to State. 


Period Covered by Return—Preceding calendar 
month. 


Date Return Due—On or before 15 days after end 
of calendar month. 


Date Tax is Due—Same time as returns. 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. 





WEST VIRGINIA: 


Business and Occupation Tax— 


Title of Tax—Business and Occupation Tax; Acts 
of 1921, Chap. 110; Code of 1923, Chap. 31A; 
Acts Ex. Session of 1925, Chap. 1; Code of 
1931, Chap. 11, Article 13 repealed; Acts of 
1933, Chap. 33; Laws of 1935, Chap. 86. Laws 
1937, H. B.. 112, 314, 439. Sales tax first 
adopted in 1921, 


Basis of Tax—Privilege of engaging in business 
activities. 


Measure of Tax—‘‘Gross income” or “gross pro- 
ceeds of sales.”” “Gross income” defined as the 
gross receipts of the taxpayer received as com- 
pensation or personal services and the gross 
receipts of the taxpayer derived from trade, 
business, commerce or sales and the value pro- 
ceeding or accruing from the sale of tangible 
property (real or personal), or services or both, 
and all receipts, actual and accrued, by reason 
of the investment of the capital of the business 
engaged in, including interest, discount, rentals, 
royalties, fees, or other emoluments however 
designated and without any deductions on ac- 
count of cost of property sold, the cost of mate- 
rials used, labor costs, taxes, royalties, interest 
or discount paid or any other expense whatso- 
ever. ‘Gross proceeds of sales” is the value actu- 
ally proceeding or accruing from the sale of 
tangible property without any deduction on 
account P cost of property sold or expenses of 
any kind 

Rate of Tax—Producers of: coal, 1%; limestone, 
sandstone, 14%; oil, 3%; natural gas, 6% (in 
excess of $5, 000 value) ; blast furnace slag, 3% ; 
sand, gravel and unquarried minerals, 3%; tim- 
ber, 1%; other natural resources, 2% ; manu- 
facturers, 3/10%; wholesalers and jobbers of 
real or personal tangible property, 15/100%; 
retailers of real or personal tangible property, 

4%; public service or utilities, street, and 
‘combi electric railways, 1%; water compa- 
nies (except municipally owned), 4%; electric 
light and power, (a) domestic purposes and 
commercial lighting, 4%, (b) all other purposes 
(municipally owned plants exempted) 3%; nat 
ural gas, 3%; toll bridge, 3%; all other, 2%; 
contractors, 2% ; bankers, 1%4.%; amusements, 
%4 of 1%; service occupations, not otherwise 
specified, 1%. Railroad, railroad car, express, 
pipe line, telephone and telegraph, water-carrier, 
and motor vehicle carriers not included in pub- 
lic utility companies subject to tax. 


Administration of Tax—Assessment, and collec- 
tion made by State Tax Commissioner. 


Disposition of Tax—All to State. 


Period Covered by Return—Quarter year preced- 
ing, and year last preceding close of tax year. 
“Tax-year” ends December 31, or taxpayer may 
use own accounting period optionally on ap- 
proval by Commission. 


Date Return is Due—(1) On or before 30 days 
after expiration of each quarter and (2) on or 
before 30 days after end of tax year. If total 
annual tax payable does not exceed $100 (2) 
only. Taxpayer estimates amount of tax payable 

pays same at end of each quarter-year. 
Total tax payable for entire year is computed 
accurately at the end of tax year and paid, 
less deductions of amounts paid during the pre- 
ceding three quarter-years. 
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Date Tax is Due—Same time as returns. 


Flat Exemptions of Gross Receipts or Gross In- | 


come—Equal to amount that will produce tax 
liability of $25.00. 


Consumers Sales Tax— 


Title of Tax—General Consumers’ Sales 
Laws of 1933, 2nd Special Session, H. B. No. 
365; Laws of 1935, Chapter 84, Article II, 
Laws 1937, H. B. No. 60. ; 
adopted in 1934. 

Basis of Tax—Privilege of selling at retail and 
rendering service. 

Measure of Tax—Gross proceeds of business done. 

Rate of Tax—-2%. 

Administration of Tax—Assessment and _ collec- 
tion made by State Tax Commissioner. 

Disposition of Tax—State, all (for free schools). 

Period Covered by Return—Preceding month or 
quarter-year. 

Date Return is Due—15th of month; annual return 
30 days after end of tax year. 

Date Tax is Due—Same as returns. 


Tax, | 


Sales tax first | 


THE TAX MAGAZINE 


Flat Exemptions of Gross Receipts or Gross In- 
come—None. 


WYOMING: 
Consumers’ Sales Tax— 

Title of Tax—Emergency Sales Tax; Laws of 
1935, Chapter 74. Laws of 1937, Chapter 102. 
Sales tax first adopted in 1935. 

Basis of Tax—Privilege of purchasing tangible 
personal property or gas, electric, telephone, 
telegraph, heat, transportation, meals and ad- 
missions service. 

Measure of Tax—-Purchase price. 

Rate of Tax—2%. 

Administration of Tax--Assessment and collection 
made by State Board of Equalization. 

Disposition of Tax—All to State. 

Period Covered by Return—Preceding month or 
preceding quarter, if tax in any one month is 
less than $10. 


Date Return is Due—15th day of each month, 
or of each quarter. 





September, 1937 


Date Tax is Due 


Flat Exemptions of Gross Receipts or Gross In 
come—None. 


Same time as returns. 


Use Tax— 
Title of Tax—Use Tax. 
118. 


Basis of Tax—Use, storage or consumption of tang 
ible personal property in state, purchased afte; 
June 1, 1937. 


Measure of Tax—Sales price. 
Rate of Tax—2%. 


Admintstration of Tax—TVaxpayer’s return verified 
by State Tax Commission which collects th; 
tax. 


Period Covered by Return—Preceditig month 
Date Return is Due—15th day of each month. 
Date Tax is Due—Same as return. 


Flat Exemption of Gross Receipts or Gross Income 
—None. 


Laws of 1937, Chapte 





Rulings of the Bureau of 
Internal Revenue 


Capital Stock Tax.—A distribution out of paid-in surplus 
made by the M Corporation during its income-tax taxable 
year ended December 31, 1934, does not constitute a dis- 
tribution in liquidation under section 701(f)(A) of the 
Revenue Act of 1934, and is not deductible in determining 
the adjusted declared value of the corporation’s capital 
stock for its capital stock tax taxable year ended June 30, 
1935.—C. S. T. 3, X VI-26-8787 (p. 15). 


Capital Stock Tax—Adjusted Declared Value.—In com- 
puting the adjusted declared value of the capital stock of 
the M Corporation for the year ended June 30, 1935, the 
amount of the bonded indebtedness of the corporation 
gratuitously forgiven by the bondholders, who were also 
stockholders of the corporation, constitutes an addition to 
the original declared value as paid-in surplus and a con- 
tribution to capital within the meaning of section 701(f) 
of the Revenue Act of 1934.—C. S. T. 4, X VI-29-8824 (p. 26). 


Credits Against Net Income—Personal Exemption of 
Married Person.—A citizen of the United States living in 
a foreign country with her husband, a nonresident alien 
not engaged in a trade or business within the United States 
and not having an office or place of business therein at 
any time within the taxable year 1936, is entitled to a 
personal exemption of $2,500 under section 25(b)1 of the 
Revenue Act of 1936.—I. T. 3102, X VI-31-8853 (p. 3). 


Deductions from Gross Income—Bad Debts.—Applica- 
tion of Treasury Decision 4633 (C. B. XV-1, 118 (1936)), 
amending article 191 of Regulations 77 and article 23(k)-1 of 
Regulations 86, and the last paragraph of article 23(k)-1 of 
Regulations 94, relating to bad debts in the case of banks 
or other corporations subject to supervision of Federal or 


State authorities —G. C. M. 18525, X VI-26-8782 (p. 2). 








Where it is established to the satisfaction of the Com- 
iissioner that a debt is worthless in part, the retention 
by the taxpayer of securities held as collateral to secure 
the debt does not preclude the allowance of the partially 
worthless debt as a deduction under section 23(k) of the 
Revenue Act of 1934.—G. C. M. 18417, X VI-23-8745 (p. 2). 


Deductions from Gross Income—Business Expenses.— 
Contributions made by employers and employees to the 
State unemployment fund under the California unemploy- 
ment reserves act are deductible for Federal income tax 


purposes.—I. T. 3096, X VI-28-8809 (p. 2). 


Contributions made by employers to the Pennsylvania 
unemployment compensation fund are deductible for Fed- 
eral income tax purposes as ordinary and necessary busi- 
ness expenses in the absence of classification by the State 
of such contributions as taxes.—I. T. 3093, X VI-27-8794 (p. 3). 


Contributions paid by employers into the District of 
Columbia unemployment compensation fund are deductible 
as ordinary and necessary business expenses for Federal 
income tax purposes.—I. T. 3094 X VI-27-8796 (p. 3). 





Contributions made by employees to the New Hampshire 
unemployment compensation fund in accordance with the 
provisions of New Hampshire law constitute ordinary and 
necessary business expenses which are deductible as such 
in the employee’s Federal income tax return.—I. T. 3085, 


X V1-24-8755 (p. 3). 


Deductions from Gross Income—Corporate Dividends 
Paid on Preferred Stock.—Dividends paid by banks on 
preferred stock to the United States or to an instru- 
mentality thereof pursuant to section 121 of the Revenue 
Act of 1936 are deductible only to the extent actually or 
constructively paid during the taxable year—G. C. M. 


18676, X VI-29-8818 (p. 16). 


Deductions from Gross Income—Depletion.—Whicre a 
holding corporation owned all of the stock of an operating 
oil company, and upon the liquidation of the oil company 
the holding corporation for the first time became an oper- 
ating company, it is entitled to exercise the option provided 
by article 23(m)-16, Regulations 94, with respect to charg- 
ing intangible drilling costs to expense.—G. C. M. 18465, 
XVI-25-8770 (p. 3). 


Deductions from Gross Income—Expenses.—Contribu 
tions to the Arizona unemployment compensation fund 
required to be made by an employer are deductible for 
Federal income tax purposes as ordinary and necessary 
business expenses for the taxable year in which paid or 
accrued.—I. T. 3084, X VI-24-8754 (p. 2). 


Deductions from Gross Income—Interest.—The holders 
of definite term investment certificates and full-paid invest- 
ment certificates issued by the M Building and Loan 
Association, a California organization, are creditors of 
such association and distributions out of earnings made 
to such investment certificate holders represent “interest” 
rather than “dividends.”—I. T. 3095, XVI-27-8797 (p. 4). 


Deductions from Gross Income—State Motor Fuel 
Taxes.—The motor fuel tax imposed by the State of Colo 
rado under the provisions of chapter 140, Laws of Colorado 
1933, is deductible by the consumer for Federal income tax 
purposes.—G,. C. M., 18657, X VI-29-8817 (p. 14). 


Deductions from Gross Income—State Sales Taxes. 
The tax imposed by the Iowa retail sales tax act of Marcl) 
26, 1937, as to gross receipts from sales on and after April 
1, 1937, is an allowable deduction to the consumer for 
Federal income tax purposes.—I. T. 3099, X VI-30-8833 
(oe. Sp. 


Deductions from Gross Income—Taxes Generally.— 
Amounts paid by employers into the state unemployment 
insurance fund pursuant to the laws of the State of New 
York are deductible as taxes for federal income tax pur- 
poses.—I. T. 3082, X VI-23-8743 (p. 1). 


Procedure in examination of federal income tax returns 
in which deductions have been taken for processing taxes 
imposed by the Agricultural Adjustment Act (48 Stat. 31). 
—I. T. 3086, X VI-24-8756 (p. 4). 


(Continued on page 565) 
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ARIZONA 

The Arizona Legislature Second Special 
Session adjourned on June 22, 1937. The 
Third Special Session convened on July 
22nd. No tax measures as yet have been 
introduced. 

The following are approvals of the Sec- 
ond Special Session: 


Approvals 


Property Taxes.—S. B. No. 9 provides 
that boards of directors of irrigation, elec- 
trical, agricultural improvement, drainage, 
power, flood control, irrigation water de- 
livery and similar districts may compro- 
mise taxes where the property is not worth 
the amount of the taxes. 

H. B. No. 7 amends Ch. 46, Laws 1937, 
Regular Session relative to the payment 
of delinquent taxes. 


CALIFORNIA 


The following approvals together with | 
those previously reported complete the list | 


Jurisdiction 


Alabama (2nd Sp.) 
Arizona 


Arizona (lst Sp); Bote’ 
p.). 


Arizona (2nd 


Arizona (3rd Sp.) we: 


Arkansas 
California 
Colorado 
Connecticut 
Delaware ... 
Delaware (2nd Sp.) 
Florida 
Georgia (Sp.) 
Georgia 
Idaho 

Illinois 
Indiana 

Iowa 

Kansas 


Kentucky (4th Sp.). aes 


Maine 
Maryland . ‘ 
Maryland (Sp.) 
Massachusetts .. 
Michigan 
Minnesota he 
Minnesota (Sp.) 
Missouri 


Jurisdiction 
Dominion Parliament 
Alberta 
British Columbia 
Manitoba 
New Brunswick 








U NDER the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. Copies 
of the text of any bill reported may be 
obtained for a service charge of one dollar 
per bill. 





of laws enacted at the 1937 Regular Ses- 
sion of the California Legislature. 


Approvals 
Alcoholic Beverages.—S. B. No. 
amends various sections of the Alcoholic 
Beverage Control Act. Chapter 758. 


1937 Sessions of State Legislatures 


Convened Adjourned 
. 23 °36 Feb. 26 
11 Mar. 13 
10 May 29 
2 June New Hampshire 
, 22 Aug. New Jersey . 
Mar. New i 
May New York 
May North Carolina 
June North Dakota 
Apr. North Dakota (Sp.).. 
May Ohio . 
June Ohio (Sp.) 
Jan. Oklahoma 
Mar. Oregon ; 
Mar. Pennsylvania . 
June : Rhode Island .. 
Mar. South Carolina 
Apr. South Dakota 
Apr. Tennessee 
oe aes (S 
pr. exas p.) 
Apr. i ee ee 
May Vermont .. 
May Washington 
July West Virginia 
Apr. Wisconsin 
July 
June 


Jurisdiction 
Montana 
Nebraska 
Nevada 


~ _ 
CONAN ne 


—_ - 
rd ai toy 


dS dS 
ADALPUNADNWAAWH—N 


Canada 
(For reference only.) 
Adjourned 


Apr. 10 
June 17 


Convened 


Jan. 14 
Feb. 25 


Feb. 18 
Feb. 18 


Jurisdiction 
Nova Scotia 
Ontario .... 
Prince Edward Is. 
Quebec .... ; 
Saskatchewa 


Apr. 17 
Apr. 2 
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; 19 
ar. 22 
. Feb. 24 


Bank and Corporation Franchise Tax 
Amendment.—A. PB. No. 1245 amends the 
Bank and Corporation Franchise Tax Act. 
Affiliated groups are permitted to make a 
consolidated return. The computation of 
the tax on new corporations is revised. 
Financial corporations are allowed an off- 
set in the amount of taxes and licenses 
= than real property taxes. Chapter 

Business Licenses.—S. B. No. 240 amends 
the contracting license law. Chapter 499. 

S. B. No. 626 relates to grades and stand- 
ards for nursery stock. Chapter 718. 

S. B. No. 899 relates to licensing of farm 
products processors. Chapter 754. 

A. B. No. 1203 regulates the business of 
selling used cars by nonresident dealers. 
Chapter 705. 

A. B. No. 1228 amends the law licensing 
dairy factories. Chapter 914. 

A. B. No. 1230 relates to the license tax 
on dairy factories. Chapter 268. 

A. B. No. 2414 relates to the marketing 
of fluid milk and cream. Chapter 710. 


Convened Adjourned 
4 . 3 
5 15 
18 . 18 
6 ot AS 
12 
12 


es) he — - oo 

DD 0 ot ODD RUDD 1 tt RR OOUNADH 
tO: ‘memmmNONN WH 

Oo wdOrUds —us ue 


Adjourned 
Apr. 17 
Mar. 25 
Apr. 16 
May 27 
Apr. 16 


Convened 
Mar. 2 


Feb. 11 
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A. B. No. 2622 licenses opportunity bro- 
kers and salesmen. Chapter 785. 


A. B. No. 2835 provides for the regula- 
tion of marketing and processing of 
agricultural foodstuffs. Chapter 789. 


A. B. No. 2847 licenses and regulates 
cemetery brokers and salesmen. Chapter 


588. 


Caravaning of Automobiles.—A. B. No. | 
2809 provides for the regulation of cara- | 
vaning of automobiles. Fees are $7.50 for 
a license and $7.50 for policing. Chapter | 
788. 


Corporate Income Tax Act.—A. B. No. 
1243 levies a tax at the rate of 4% upon 
the net income of corporations which are | 
not subject to the Bank and Corporation 
Franchise Tax Act. Chapter 765. 


Franchises for Transmitting Gas and 
Electricity—A. B. No. 2392 provides for 
the granting of franchises by municipalities 
for transmitting and distributing gas and | 
electricity and a payment of a gross re- 
ceipts tax for such privilege. Chapter 650. | 


Gasoline Tax.—S. B. No. 971 relates to 
the distribution and sale of motor fuels | 
and oil. Chapter 547. 


Inheritance Tax.—S. B. No. 869 changes 
the time for payment of inheritance taxes 
to the State. Chapter 421. 


A. B. No. 483 amends the inheritance tax 
law. Chapter 333. 


Motor Carriers.—S. LB. No. 953 amends 
the law relating to the tax on motor car- 
riers. Chapter 679. 


A. B. No. 2456 relates to the issuance 
of city carrier permits by the railroad 
commission. Chapter 573. 


Motor Vehicle Registration.—S. B. No. | 
403 relates to chauffeurs’ and operators’ 
licenses. Chapter 556. 

S. B. No. 404 amends the license tax on 
operators and chauffeurs. Chapter 557. 


S. B. No. 409 fixes the responsibility 
for minors operating motor vehicles. | 
Chapter 558. 


A. B. No. 628 requires the registration 
of automobiles if gainfully employed. 
Chapter 598. 


A. B. No. 1205 relates to registration of | 
motor vehicles. Chapter 228. 

A. B. No. 1207 amends the Vehicle Code. | 
Chapter 92. 

A. B. No. 1209 amends the Vehicle Code. | 
Chapter 780. 


A. B. No. 1448 relates to motor vehicle 
rezistration. Chapter 886. 


A. B. No. 2452 relates to the duplicate | 
plates and documents of auto registration. 
Chapter 711. 


Personal Income Tax.—A. B. No. 1244 
amends the Personal Income Tax Act of 
1935. Persons residing 9 montlis in the 
State are presumed to be residents. Chap- 
ter 668. 


Petroleum and Natural Gas Severance 
Tax.—S. B. No. 986 amends the law relat- 
ing to the imposition of a tax on persons, 
firms or corporations operating gas or oil 
wells. Chapter 460. 


Property Taxes.—S. B. No. 118 regulates 
and licenses clinics. Chapter 804. 

S. B. No. 148 allows a compromise of 
overlapping irrigation tax or assessment 
claims. Chapter 212. 








| Legislature adjourned May 14, 1937. 


THE TAX MAGAZINE 


S. B. No. 257 requires veterans and 
churches to file claims for exemptions by 
June 30th. Chapter 693. 

S. B. No. 434 relates to segregation of 
items on property on the assessment roll 
of irrigation districts. Chapter 475. 

S. B. No. 539 provides for a levy of 
taxes for creating a fund for capital out- 
lays in cities, counties and districts. Chap- 


ter 717. 


S. B. No. 732 amends the assessment 
district law. Chapter 591. 

S. B. No. 766 relates to motor vehicle | 
registration. Chapter 567. 


A. B. No. 566 amends the law relating 
to the sale of property for delinquent 
taxes. Chapter 402. 

A. B. No. 600 amends the law relating 
to the procedure of reassessment and relief 


from improvement districts special assess- 


ment. Chapter 159. 


A. B. No. 842 relates to tax districts. 
Chapter 837. 
A. B. No. 1152 relates to the segregation 


| of property on the assessment roll. Chap- 


ter 850. 


A. B. No. 1154 relates to the collection 
of unsecured taxes. Chapter 851. 


A. B. No. 1365 relates to the duties of | 


tax collectors. Chapter 884. 


A. B. No. 1558 provides for the distribu- 
tion of moneys received on account of the 


| redemption or purchase of lands sold to 


the State for nonpayment of taxes. Chap- 


| ter 887. 


A. B. No. 2025 relates to the redemption 
of property from tax sales. Chapter 571. 

A. B. No. 2868 provides for the levy 
of taxes for the support of regional park 
districts. Chapter 539. 


Railroad Commission Fees.—S. B. No. 


| 1105 amends the law relating to fees paid 


by certain carriers to the Railroad Com- 
mission. Chapter 831. 





|on June 9, 1937. 


|of approvals not previously reported. 





Sales Tax.—A. B. No. 1189 exempts ships | 


from the sales tax. 
A. B. 
law. 


Chapter 400. 
No. 2196 amends the sales 
Retailers include auctioneers. 


tax 
The 


changed from 15 to 10 days after notice 
of assessment. Chapter 778. 


Tax Liability—A. B. No. 2202 provides 
for the enforcement of tax liabilities by 
states extending like comity to this State. 
Chapter 708. 

Use Fuel Tax Act.—A. B. No. 1907 im- 
poses a tax at the rate of 3% on diesel oil 
and similar fuels used in motor vehicles 
on the highway. Chapter 352. 


Use Tax.—A. B. No. 1190 amends the 
use tax law. Chapter 401. 

A. B. No. 2197 amends the Use Tax Act 
of 1935. A receipt from a retailer author- 
ized to collect the tax relieves the pur- 
chaser from further liability. 


required to file a report and pay the tax. 


“Sales price” does not include the amount | 


charged for property returned by customers 
when the entire amount charged is re- 
funded. Chapter 683. 

A. B. No. 2806 adds newsprint to the use 
tax exemptions. Chapter 671. 


COLORADO 


The 1937 session of the Colorado State 
The 


September, 1937 


following approvals, together with those 
previously reported, complete the list of 
laws enacted at this Session. 


Approvals 


Motor Vehicle Carriers——H. B. No. 807, 
which reduces the tax upon freight or 
express service from 3 mills per ton mile 
to 2 mills, was approved May 29, 1937: 


| effective June 1, 1937. 


H. B. No. 811, which reduces the rate of 
tax per ton mile from 3 mills to 2 mills 
upon freight or express carriers, was ap- 
proved May 29, 1937; effective June 1, 1937. 

H. B. No. 812, which reduces the rate of 
tax from 3 mills to 2 mills per ton mile on 
all property transported, was approved 
May 29, 1937; effective June 1, 1937. 


CONNECTICUT 


The Connecticut Legislature adjourned 
Following is a final list 


Approvals 


Business Licenses.—H. B. No. 379 re- 
lates to the licensing of raw fur pur- 
chasers. 

H. B. No. 1537 provides for the regulation 
of the small loan business. 


Motor Vehicles——S. I}. No. 1230 con- 
cerns the registration of motor vehicles by 
dealers and repairers. 

H. B. No. 1406 relates to motor vehicle 
definitions relating to trailers. 

H. B. No. 1425 relates to the temporary 
transfer of motor vehicle registrations. 

H. B. No. 1701 concerns the registration 
of commercial tractors as_ semi-trailer 
units. 


Property Taxes.—S. B. No. 1257 relates 
to taxation in the Town of Ansonia. 

H. B. No. 1626 concerns the correction 
of mistakes in the taxation of motor ve- 


| hicles. 
time for filing petition for reassessment is | 


Persons who | 
have not paid the tax to a retailer are | 


H. B. No. 1656 relates to the collection 
of taxes in the Town and City of Danbury. 


H. B. No. 1668 relates to the abatement 
of taxes of electric street railway compa- 
nies in receivership. 

H. B. No. 1685 relates to the filing of 
assessment lists in the Town and City ol! 
Norwalk. 

H. B. No. 1740 amends the law respect- 
ing veterans’ exemptions from taxation 

H. B. No. 1750 relates to taxation in tlie 
Town of Milford. 


DISTRICT OF COLUMBIA 
The Senate has passed the House Bill 
No. 7274 providing for additional revenue 
for the District in an amended form. The 
bill goes to the House for concurrence on 
the Senate amendments or to conference. 


Introductions 
General Revenue Bill—H. B. No. 7274 


provides for additional revenue for the 
| District, adds a 1% ad valorem tax on all 


property, imposes an income tax, a sales 
tax (stricken by the Senate amendment), 
amends the gasoline tax, the motor vehicle 
registration act and the inheritance and 
estate tax laws. 





sta 
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FLORIDA 


Below is a final list of laws affecting 
state taxation enacted by the last session 
of the legislature and not reported herein. 


Approvals 

Additional Gasoline Tax.—S. PB. 155, 
Acts 1937 imposes an additional tax on 
gasoline sold in Florida of 1¢ per gallon 
(total state tax now 7¢ per gallon) for the 
period from July 1, 1937 to July 1, 1939. 

Alcoholic Beverages.—S. Bb. 951, Acts 
1937 increased the rate of tax on alcoholic 
beverages as follows: 

Malt beverages, more than 1% alcohol, 
from 6¢ to 7¢ per gal. 

All beverages (except malt) more than 
1% and less than 14%, except natural 
sparkling wines, from 10¢ to 20¢ per gal. 

Natural sparkling wine, from 50¢ to 75¢ 
per gal. 

Beverages, except wines, over 14% alco- 
hol, from 80¢ to $1.20 per gal. 

Amends the licensing provisions and pro- 
vides for additional supervisors in the 
department. 


Auto Transportation Companies.—H. B. 
549, Acts 1937 amends Chapter 14764, Acts 
1931, defining “Trucks,” “Trailers,” “Semi- 
Trailers,” and “Tractors.” 


Citrus Fruits—Control of Color.—S. B. 
37, Acts 1937 regulates the artificial color- 
ing of certain citrus fruits; prescribes 
requirements for use of artificial coloring 
and imposes a fee of %4¢ per box of citrus 
fruit treated. 


Corporate Reorganization.—S. B. 1074, 
Acts 1937, refers to the restoration of the 
corporate privileges and corporate entity 
of corporations dissolved by operation of 
law for failure to pay the capital stock 
tax, and prescribes conditions for such 
restoration. 


Documentary Stamp Tax—Renewal of 
Notes.—H. B. 31, Acts 1937 exempts re- 
newals of promissory notes from the 
Documentary Stamp Tax, when the re- 
newal only extends or continues the same 
obligation of the original note. 


Exemption from Motor Vehicle Regula- 
tion Act.—H. B. 1063, Acts 1937 exempts 
from the jurisdiction of the commission 
and the operation of the motor vehicle 
regulation act, Chapter 14764, Acts 1931, 
the transportation of race horses and polo 
ponies only when the transportation is 


within the corporate limits of a city or 
town. 


Exemption of Property of Charitable 
Institution.—S. B. 352, Acts 1937 exempts 
property of charitable institutions actually 
used by them if not more than 50% of the 
floor space is rented and rents used for 
the purposes of the institution. 


Funeral Directors and Embalmers.— 
S. B. 266, Acts 1937 regulates and licenses 
the profession of funeral directing and 
embalming; imposes an initial examination 
fee of $25 and a $10 fee for annual renewal 
of license. 


Gasoline Tax.—H. B. 70, Acts 1937 pro- | 


vides that the tax must be collected from 
the consumer by the dealer. 
Grapefruit.—S. B. 40, Acts 1937 imposes 
a permanent tax of 3¢ per standard packed 
box of grapefruit grown in Florida for 
advertising purposes. 
the policy of Chapter 16857, Acts 1935 


= imposed such a tax until July 1, 
: 


Continues in effect | 


Homesteads.—S. J. R. 21, Acts 1937 sub- 
mits a constitutional amendment to the 
people at the general election in 1938 pro- 
posing the amendment of Section 7 of 
Article X of the Constitution, relating to 


the exemption of homesteads from tax- 
ation. 


Laundry Business.—S. B. 659, Acts 1937 
regulates the laundry and dry cleaning 
business, imposing a registration fee on 
laundries of $25.00 and an annual license 
fee of $25 for each power laundry and $5 
for each agency or branch; for each dry 
cleaning plant $25.00 and $5 for each 
agency or branch. The law to apply only 
in counties of 17,500 population and over. 


Occupational License Fees.—S. B. 917, 
Acts of 1937 repeals Chapter 14491, and 
Chapter 14528, Laws of Florida, Acts of 
1929, repealing parts of Chapter 2 of Title 
VI, of Division 1 of the Revised General 
Statutes of Florida of 1920; repealing 
Chapter 16801 and Chapter 17167, Laws of 
Florida, Acts of 1935; imposes certain li- 
cense taxes and provides for the payment 
and collection thereof, and provides that 
license taxes shall be a lien on the prop- 
erty of the person liable therefor, under 
certain circumstances. 


Operation of Motor Vehicles by Rail- 
roads.—H. B. 138, Acts 1937 relates to the 
operation of motor vehicles by railroad 
companies on the highways of the State, 
and providing the terms and conditions 
upon which said railroad companies may 
operate such motor vehicles. 


Oranges.—S. B. 41, Acts 1937 makes the 
l¢ per box advertising tax on oranges a 
permanent measure. 

Personal Property Defined.—S. B. 25, 
Acts 1937 adds to the definition of personal 
property the provision that goods, wares 
and merchandise known as stock in trade 
shall be assessed at a valuation based on 
the average value of a period of 12 months 
preceding January 1 of the year in which 
the assessment is made. 

Postponement of Tax Sales.—H. B. 551, 
Acts 1937 provides that no tax sale cer- 
tificate owned or held by the State shall 
— until after the first Monday in July, 
1937. 

Public Auctions.—H. B. 1173, Acts 1937 
regulates and licenses the sale of personal 
property at public auctions, imposes a li- 
cense tax of $1,000 per sale, no license to 
be for more than 15 days. 


Redemption from Tax Sale.—H. B. 2045, 
Acts 1937 relates to taxation and permits 
the redemption of land from delinquent 
taxes, tax sales and tax certificates, except 
from taxes levied for State purposes and 
except municipal taxes, together with all 
other subsequent and omitted taxes at ten 
cents and twenty-five cents on the dollar 
in all counties having a population of not 
less than 55,000 nor more than 57,000 ac- 








| of Florida taken in the year 1935. 


Refund of Tax Collected on Gas.—H. B. 
486, Acts 1937 provides for refund of tax 
collected on gas, sold as liquid and which 
turns to gas when released, in accordance 


with the Supreme Court opinion in Lee vw. 
W ood. 

Sale of Insecticides.—S. B. 636, Acts 1937 
provides for the registration and licensing 


| of manufacturers and sellers of insecticides 
‘and fungicides. 





cording to the State Census of the State | 
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Sale of Tax Certificates.—H. B. 396, Acts 
1937 relates to taxation and provides for 
the sale of tax certificates together with 
subsequent omitted or levied taxes; and 
further provides for vesting of title to land 


covered by tax certificates in State of 
Florida. 


Tax Sales.—S. B. 515, Acts 1937 provides 
for the cancellation of void tax sale certifi- 
cates and of tax sale certificates where the 
land is not subject to taxation, or where 
the taxes have been paid, or where the 
description in the tax sale certificate is 
void, or where the tax sale certificate is 
void because of some error or omission 
which invalidates the sale, or for any other 
reason. 


Tire and Tube Dealers.—H. B. 246 (1935 
bill), Acts 1937 repeals the license tax on 
tire and tube dealers imposed by Ch. 12412, 
Acts 1927. 


Transportation of Farm Products.— 
H. B. 3, Acts 1937 exempts from the motor 
vehicle regulation act vehicles used exclu- 
sively in transporting agricultural and/or 
horticultural products, supplies, etc. 


Two Wheel Trailers.—S. B. 162, Acts 
1937 fixes the license tax for two wheel 
trailers weighing 500 pounds or less at 
$2.50 per year. 

Valuation of Capital Stock — Corpora- 
tions.—H. B. 782, Acts 1937, permits corpora- 
tions delinquent in payment of capital stock 
tax which by reason of over-capitalization can 
make satisfactory showing to the Secre- 
tary of State of such over-capitalization, 
to reinstate and pay up all back taxes on 
the basis of actual valuation of outstanding 
capital stock, and those corporations which 
have been wholly inactive during the pe- 
riod capital stock tax was collectible and 
are in delinquent status, to reinstate upon 
certain conditions upon payment of two 
years back taxes. 


ILLINOIS 


The 1937 Regular Session of the Illinois 
Legislature which convened on January 6, 
1937, adjourned sine die on June 30, 1937. 
The following approvals, together with 
those previously reported complete the 
list of laws enacted at the Session. 


Approvals 


Alcoholic Beverage Licenses.—H. B. 
No. 966 prohibits local liquor licenses 
where other goods are sold except in 
restaurants, hotels, and drug stores. 


Gasoline Tax.—H. B. No. 499 relates to 
penalty imposed for failure to file return 
when required by motor fuel tax law. 

H. B. No. 667 makes kerosene subject to 
motor fuel tax. 

H. B. No. 720 makes partners and officers 
of corporations liable for violations of 
motor fuel tax act. 

H. B. No. 777 makes minimum penalty 
of bonds of motor fuel distributors $1,000. 

Insurance Tax.—S. B. No. 308 enables 
cities to tax foreign fire insurance com- 
panies. 

Licenses.—H. B. No. 265 licenses and 
regulates junk dealers. 

H. B. No. 423 provides for the regis- 
tration and licensing of land surveyors. 

H. B. No. 968 relates to the renewal, 
suspension and revocation of pharmacists’ 
licenses. 

B. No. 
plumbers. 


222 amends act licensing 
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Park Tax.—H. B. No. 855 increases pub- 
lic park tax in cities of less than 50,000 
from one to two mills. 

S. B. No. 35 pegs Chicago Park District 
rate to produce $9,000,000 for 1937, 1938, 
1939. 

S. B. No. 429 increases tax levy for main- 
tenance of parks in towns and townships. 


Property Taxes.—H. B. No. 41 limits 
indebtedness of counties and municipalities 
to 214% of value of taxable property. 

H. B. No. 91 provides method of con- 
testing personal property taxes. 


H. B. No. 468 provides for the assess- 
ment of railroad operating property by the 
State Tax Commission. 


H. B. No. 734 provides for adjudication 
of tax objections by county court before 
extension of taxes in case of municipal 
and quasi-municipal corporations of 500,000 
or more inhabitants. 


H. B. No. 1057 raises tax rate for sani- 
tary and sewage disposal districts from 
1/6% to ’%. 


Racing Tax.—S. B. No. 14 imposes occu- 
pational license tax for employees at race 
meets. 


Sales Tax—Public Works.—H. B. Nos. 


53, 54 and 55 require addition of 3% on} 


bids of foreign bidders on work for any 
political subdivision in order to aid Illinois, 
which must pay 3% sales tax. 


H. B. No. 490 requires those subject to 
sales tax to preserve records 5 years. 


H. B. No. 491 increases penalties for 
deficient sales tax returns from 5 to 25% 
if due to fraud. 


H. B. No. 492 relates to conduct of 
hearings over revocation of dealer’s cer- 
tificate of registration under sales tax. 


H. B. No. 493 makes officers of corpo- 
rations signing fraudulent sales tax returns 
subject to penalties. 


H. B. No. 495 permits publishing of 
names and addresses of persons filing sales 
tax returns. 


H. B. No. 497 brings those making fraud- 
ulent sales tax returns definitely under 
penalties. 


H. B. No. 498 defines person under the 
sales tax. 

H. B. No. 778 provides for department 
hearings under sales tax to be in Sangamon 


County where taxpayer resides outside 
state. 


H. B. No. 779 gives finance department 
power to issue subpoenas and subpoenas 
duces tecum under sales tax act. 


MASSACHUSETTS 


The 1937 Regular Session of the Legis- 
lature which convened on January 6, 1937 
adjourned sine die on May 29, 1937. The 
following approvals, together with those 
previously reported, complete the list of 
laws enacted at the Session. 


Approvals 


Alcoholic Beverages.—H. B. No. 1908 
provides for permits for transporting alco- 
holic beverages in trucks. Chapter 418. 


Motor Vehicles.—H. B. No. 1052 relates 
to motor vehicles owned by the Common- 
Chapter 381. 


wealth transporting property. 
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MICHIGAN 


The following laws affecting taxation 
have been approved and not reported 
herein. 


Approvals 


Cancellation of Penalties.—S. B. No. 286, 
Acts 1937, authorizes the cancellation of 
all fees, penalties, interest and othe 
charges on delinquent personal property 
taxes for 1935 and prior years under cer- 
tain conditions; to provide for a two per 
cent collection fee on such taxes. 


Delinquent Taxes.—H. B. No. 318, Acts 
1937 amends the law relating to payment 
of delinquent taxes and the sale of land 
therefor. 


Filled Milk—H. B. No. 542, Acts 1937 
requires dealers in filled milk to be licensed 
after Oct. 1, 1937, the fee to be $25 an- 
nually. 


Inheritance Tax.—H. B. No. 251, Acts 
1937 enacts a reciprocal enforcement stat- 
ute for the collection of death taxes. 


Nursery Stock.—H. B. No. 341, Acts 1937 
amends the law relating to the sale and 
distribution of nursery stock relating to 
the inspection fees required of dealers. 


Use Tax.—H. B. No. 317 imposes a tax 
of 3% on the storage, use or consumption 
of tangible property to supplement the 
Sales Tax. P. A. 94. 


MINNESOTA 
Special Session 


Many important revenue matters have 
been passed by the Special Session of the 
Legislature which convened on May 24, 
1937 and adjourned sine die on July 23, 
1937. The rate of tax on gross earnings 
for public utilities has been increased; the 
income tax rates have been increased, and 
a chain store tax law has been enacted 
imposing a graduated tax on all chain 
stores and mail order houses. 


Introductions 


Gasoline Tax.—S. B. No. 95 amends the 
gasoline tax increase law of the 1937 ses- 
sion to take off the fourth cent of tax 


July 1, 1938 instead of 1939. To Rules 
Committee. 


H. B. No. 188 exempts first class cities 
from the state gasoline tax. To Rules 
Committee. 


H. B. No. 199 exempts cities, villages, 
boroughs, counties, towns and school dis- 
tricts from payment of gasoline tax. To 
Rules Committee. 


Mortgages Tax.—H. B. No. 181 imposes 
a 5 mill tax on mortgages. To Rules Com- 
mittee. 


Motor Vehicle Registration —H. B. No. 
204 amends the motor vehicle tax law to 
tax as commercial vehicles, buses operat- 
ing between contiguous cities. To Rules 
Committee. 


Oleomargarine Tax.—H. B. No. 187 in- 
creases the oleomargarine tax to twenty 
cents per pound. To Rules Committee. 


Property Taxes—H. B. No. 246 fixes 
state tax levy for next two years at maxi- 


mum of 11 mills per year. To Rules Com- 
mittee. 
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Public Utilities —H. B. No. 255 relates 
to gross earnings tax on freight line com- 
panies, sleeping car companies, express 
companies and trust companies. 


Sand and Gravel Tax.—H. B. No. 225 
and S. B. No. 129 impose a tax of 10% of 
value on sand and gravel removed from 
the ground. To Rules Committee. 


Approvals 


_ Alcoholic Beverage Taxes.—H. B. No. 26 
increases the tax on liquor and wine; now 
becomes Chap. 8. 

S. B. No. 10 increases “on sale’ licenses 
in certain cases; now becomes Chap. 74. 


Banks.—H. B. No. 267 forbids deposit 
of public funds in national banks which fail 
to pay state taxes; now becomes Chap. 64. 


Chain Store Tax.—H. B. No. 1 levies a 
graduated tax on chain stores and mail 
order houses; now becomes Chap. 93. 


Gift Tax.—H. B. No. 6 imposes a tax on 
gifts; now becomes Chapter 70. 


Income Tax.—H. B. No. 25 increases in- 
come tax rates and makes other changes 
in the income tax law; now becomes Chap. 
49. 


Inheritance Taxes.—H. B. No. 7 relates 
to inheritance, bequests, gifts and transfer 
taxes; now becomes Chap. 50. 


Investment Companies.—H. B. No. 5 im- 
poses a tax on the shares of stock of in- 
vestment companies; now becomes Chap. 5. 


Iron Ore Tax.—H. B. No. 75 increases 
the occupation tax on iron ore and other 
ores from 6 to 12 per cent; now becomes 
Chap. 85. 

H. B. No. 76, increases the royalty tax 


from 6 to 12 per cent; now becomes Chap. 
84. 


Property Taxes.—H. B. No. 22 validates 
the payment of 1936 taxes on real prop- 
erty without penalty, on June 1, 1937, and 
authorizes refundment of penalties col- 
lected on 1936 taxes on real property pai<d 
on said date; now becomes Chap. 1. 


Public Utilities—H. B. No. 2 increases 
the rate of the gross earnings tax upon 
freight line companies, sleeping car com- 
panies, express companies and trust com- 
panies; now becomes Chap. 3. 

H. B. No. 3 provides for a gross earnings 
tax for telegraph companies; now becomes 
Chap. 4. 

H. B. No. 141 increases the rate of tax 
on gross earnings for telephone companies 
from 4% to 6%; now becomes Chap. 7 


MISSOURI 


Below is a final list of laws affecting 
taxation enacted at the last session of the 
legislature and not reported herein. 


Approvals 


Assessment.—H. B. 52, Laws 1937 re- 
quires the assessor to list and assess real 
as well as personal property, deletes the 
specific reference to carriages, coaches, 
etc., and requires the listing of all vehicles. 


Delinquent and Back Taxes.—H. B. 70, 
Laws 1937 authorizes counties and cities to 
accept the original amount of taxes whicli 
appears on the list of delinquent and back 
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taxes Of any years prior to Jan. 1, 1937, 
including 1936 taxes, relieved of penalties, 
interests and costs except commissions of 
the collectors of revenue. 


Gasoline Tax—Change of Rate.—H. B. 
No. 1 provides for a 2¢ motor fuel tax until 
midnight, December 7, 1938, and for a 3¢ 
motor fuel tax after such time. 


Motor Vehicles — Transportation of 
Feeder Stock.—H. B. 361 exempts trans- 
porters of stocker and feeder livestock 
from being licensed by the Public Serv- 
ice Commission. 


Motor Vehicles—Transportation of Per- 
sons and Property.—S. B. No. 150, Acts of 
1937, licenses and supervises the transpor- 
tation of persons and property over the 
public highways. 


Qualification Fees.——S. B. 142 requires 
reports and statements of foreign corpora- 
tions to show capital stock and surplus in- 
stead of authorized capital stock and makes 
provisions for computing the tax on shares 
of stock of no par value. 


NEW HAMPSHIRE 


Following are the bills introduced or ap- 
proved during the 1937 Session of the New 
Hampshire Legislature and not previously 
reported. 


Introductions 


Fish and Game.—H. B. No. 356 relates 
to license fees for taking fish and game. 


Motor Vehicles.—S. B. No. 130 relates 
to non-resident circus motor vehicles. To 
Revision of Laws Committee. 

S. B. No. 125 changes the date of regis- 
tration of vehicles of contract carriers. To 
Judiciary Committee. 


Approvals 


Barber’s License.—H. B. No. 264 pro- 
vides for a license for barbers. 


Hairdressers.—H. B. No. 52 establishes 
a Board of Registration of Hairdressers 
and regulates the occupation of hairdress- 
ing. 

Lobster Industry.—H. B. No. 409 relates 
to the licensing of the lobster industry. 


Motor Vehicles.—S. B. No. 125 changes 
the date of registration of vehicles of con- 
tract carriers. 


S. B. No. 130 relates to non-resident cir- 
cus motor vehicles. 


NEW JERSEY 


The 1937 Regular Session of the New 
Jersey Legislature which convened on Jan- 


uary 12, 1937 has recessed until November 
15, 1937, 


Introductions 
Alcoholic Beverages.—A. B. No. 541 pro- 


| hibits the transfer of alcoholic beverage 


a, 


licenses or the issuance of special permits 


except upon satisfactory proof that the | 
Bulk Sales Act has been complied with and | 
all alcoholic beverage and personal prop- 


erty taxes have been paid. 


Approvals 
Property Taxes.—S. B. No. 97 facilitates 
collection of municipal taxes and assess- 
ments of corporations in Federal or equity 
Tfeceiverships. Chapter 182. 
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OHIO 


The Special Session of the Legislature 
which convened June 21, 1937, was pro- 
rogued by the Governor on July 24, 1937, 
to December 31, 1938. The purpose of the 
Session was to make appropriations and, 
therefore, no tax legislation was enacted. 


PENNSYLVANIA 


The 1937 Session of the Pennsylvania 
Legislature which convened on January 5, 
1937, adjourned sine die on June 5, 1937. 
The following approvals, together with 
those previously reported, complete the 
list of laws enacted at the Session. 


Approvals 


Alcoholic Beverage Licenses.—S. B. No. 
343 amends the Beverage License Law of 
May, 1933 regulating licensing of beer re- 
tailers. Act No. 372 


Bank Stock Tax.—H. B. No. 1558 repeals 
the national bank stock tax. Act No. 304. 


Farm Wagons.—H. B. No. 501 exempts 
farm wagons attached to tractors from reg- 
istration. Act No. 442. 


Gasoline Tax.—H. B. No. 2242 amends 
the Liquid Fuels Tax Law of 1931 to re- 
duce discount for prompt payment of tax. 
Act No. 358. 

H. B. No. 2452 amends the Liquid Fuels 
Tax Law to make distributors liable for 
the tax collected. Act No. 571. 


Inheritance Taxes.—H. B. No. 1325 adds 
Sec. 48.1 to Fiduciaries Act of 1917, P. L. 
447 to provide apportionment of estate 
taxes in certain cases. Act No. 565. 


Motor Vehicles.—H. B. No. 1984 amends 
the Motor Vehicle Code. Act No. 447. 

S. B. No. 815 creates a Motor Vehicle 
Dealers’ Commission to regulate sale of 
motor vehicles. Act No. 461. 


Property Taxes.—H. B. No. 1462 extends 
to 5 years the time during which taxes on 
seated lands for 1934 and previous years 
shall be liens. Act No. 559 

H. B. No. 1474 relates to tax liens and 
averments of non-payments. Act No. 272. 

H. B. No. 1802 provides for refunding 
taxes inadvertently paid into county treas- 
ury. Act No. 212. 

H. B. No. 1921 provides for uniform dis- 
count and uniform penalties and makes 
mandatory issuance of single tax statement 
by tax collector on or before a fixed date. 
Act No. 581. 

S. B. No. 1139 authorizes cities of the 
first class to provide for the payment of 


1937 deficits. Act No. 401. 
Stock Tax.—S. B. No. 1144 amends the 
stock tax act. Act No. 520. 


Utilities Taxes.—H. B. No. 851 enacts an 
entirely new law for public utility regula- 
tion. Act No. 286. 


TENNESSEE 


The following approvals, together with 
those previously reported complete the list 
of laws enacted at the 1937 Regular Ses- 
sion which adjourned May 21, 1937. 


Motor Vehicle Registration.—S. B. No. 
1023 provides for the licensing of freight 
motor vehicles in Memphis. Chapter 557. 
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H. B. No. 1224 amends Sec. 3 of the mo- 
tor vehicle registration law relating to al- 
teration of bodies of vehicles and the fees 
applicable. Chapter 257. 

Property Taxes.—H. B. No. 1287 amends 
Code Section 7736 relating to property 
sold for delinquent taxes. Chapter 263. 

H. B. No. 1406 provides for settlement of 
delinquent taxes in counties of less than 
3,700 population. Chapter 831. 


TEXAS 


The 1937 Regular Session of the Legisla- 
ture adjourned sine die on May 22, 1937. 
The following approvals, together with 
those previously reported, complete the 
list of laws enacted at the Session. 


Approvals 


Alcoholic Beverages.—H. B. No. 5 
amends the Liquor Control Act generally. 


Motor Vehicles.—H. B. No. 1005 pro- 
vides for special permits for vehicles trans- 
porting used office furniture and equipment 
for hire. 


Property Taxes.—S. B. No. 282 relates to 
deputy assessors and collectors of taxes. 

H. B. No. 456 provides for the creation 
and establishment of a system for the pay- 
ment of delinquent taxes in installments 
over a twenty-month period, the first pay- 


ment to be made on or before September 
1, 1937. 


Special Session 
The First Special Session of the Texas 
Legislature which convened on May 27, 
1937, adjourned sine die on June 25, 1937. 
The following are all the tax laws enacted 
at the Session. 


Approvals 
Alcoholic Beverage Taxes.—S. B. No. 20 


amends various sections of the Liquor 
Control Act. 


Business Licenses.—S. B. No. 1 repeals 
Ch. 10, Laws 1933, First Special Session, 
which provided for a license tax on horse 
race meets employing the certificate form 
of betting. 

S. B. No. 24 relates to surety bonds for 
citrus fruit dealers and agricultural com- 
modity dealers. 


WISCONSIN 


The Wisconsin Legislature adjourned 
July 2, 1937. Following is a final list of 
approvals not previously reported. 


Approvals 
Chain Store Tax.—A. B. No. 282 pro- 
vides for the refund of chain store taxes 
illegally collected. 
Income Tax.—S. B. No. 201 relates to 
changes in status of income tax payers 


affecting personal exemptions for depend- 
ents, 


Property Taxes.—S. B. No. 317 relates 
to delinquent tax collection and redemp- 
tion. 

S. B. No. 355 relates to the time and 
place of collection of taxes. 

S. B. No. 441 relates to the supervision 
of assessments. 

S. B. No. 472 exempts property of the 
Norris Foundation from taxation. 

A. B. No. 845 relates to the collection of 
general property taxes. 
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ALABAMA 
October 1—— 

Embalmer’s license fee is payable on or before the 
Ist day of October of each year. 

Freight line or equipment companies and railroads 
—it is the duty of the State Tax Commission 
to examine the statement of each freight line 
or equipment company and the reports of each 
railroad or railway company over whose lines 
such freight line or equipment moved, and from 
such statements and reports to compute the 
average number of cars within the State, of each 
freight line or equipment company for the 12 
months preceding October 1 each year. 

l.icense taxes: Except as otherwise provided, all 
licenses or privilege taxes are due on October 
Ist of each year. 

Motor vehicle registration: All motor vehicle reg- | 
istration license statements and fees are filed 
with and paid to the judge of probate on this 
date. 

lvoperty taxes: After the Ist day of October of 
each year, cities and towns may levy taxes upon 
jaied and all subjects of taxation liable there- 
or, 

Property taxes: All property shall be listed as of 
this date annually. 





l’roperty taxes: All property taxes, unless other- 
wise provided by law, become due and payable 
on this date each year. 

Pioperty taxes: From and after the 
October of each year, the State has a prior 
lien upon each and every piece or parcel of 
property, real or personal, for the payment of 
any and all taxes which may be assessed against 
the owner. 

Property taxes: In all counties of the State the 
tax collector is required between the Ist day of 
October and the Ist day of January in each 
year, to visit each precinct in the county, by 
himself or by deputy, to collect the property 


Ist day of 


taxes, 
Property taxes: Returns must be filed between 
this date and January Ist. 


Public utilities: Every utility such as an electric 
light or power plant, street or interurban rail- 
road operated by electricity or other motive 
power, water works, gas company, or heating 
company, or other utility except telephone, tele- 
graph, railroad, sleeping car and express com- 
panies, pays gross receipts tax on or before this 
date annually. 

ailroads, telegraph, telephone, electric 
power, hydro-electric power and express com- 
panies pay annual gross receipts tax and file 
report with State Tax Commission on or before 
this date. 

Real estate brokers and salesmen license fee is 
payable on the Ist day of October of each year. 

Rosin and turpentine: Distillers of rosin or tur- 
pentine make and file a sworn staterment by this 
date annually. Report is filed with the State 
Auditor. 

Toll bridges and ferry companies pay annual li- 
cense tax and file report with Judge of Prohate 
of the county where the business is transacted 
on or before this date. 

October 1-15—— 

Motor transportation companies: Every motor 
transportation company is required to file a 
mileage statement with and pay a mileage tax 
to the Public Service Commission between the 


vw 


Ist and 15th day of October each vear. 
October 15—— 
Express companies pay their annual license or 
privilege tax to the State Treasurer on or be 
fore this date 


light or | 


Telegraph and telephone companies pay annual 
license or privilege tax to and file annual report 
with the State ‘Treasurer on or before this date. 

October 20—— 

Coal and iron 
tax due. 

Gasoline tax—monthly report and tax due. 

Lubricating oils tax—monthly report and tax due. 

Sales tax—monthly return due and tax payable on 
or before this date. 


ore mining—monthly report and 


ARIZONA 
October 1 
Billiard table and bowling alley license fees due. 
Insurance business license taxes due. 
Pawnbroker’s license fees due. 
Sale of real estate for taxes held between this date 
and November 1. 
Theatre license fees due. 
First Monday 
Tax Commission finally assesses private car lines. 
October 5 
Alcoholic beverage licensees’ reports and tax due. 
Second Monday. 
Private car line tax payable after this date. 
October 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax reports and payment due. 
Motor vehicle carriers’ report and tax due. 
Third Monday 
Last day for review of express company assess- 
ments. 
October 20—— 
Gross income tax delinquent. 
Motor vehicle carriers’ reports and tax delinquent. 
October 25 


























Motor fuel carriers’ report and any tax due. 


ARKANSAS 
October 1 
Property taxes are deemed to be due and payable 
at any time from the third Monday in February 
to the first day of October of the year next 
ee All taxes are delinquent after this 

ate. 
October—First Monday. 
Any change or changes in public utility assess- 
ment, as originally found and fixed by the Com- 
mission, required on or before the first Monday 
in October, to be certified to the county clerk 
or clerks of the counties wherein the property 

so considered is assessable. 

The county equalization board is required to adopt 
a resolution stating the per centum of true mar- 
ket or actual value at which it has equalized 








the assessed values of the property of the 
county under its jurisdiction for the year, and 
a copy of such resolution is to be forwarded 


to the Arkansas Corporation Commission on 
or before the first Monday in October of each 
year. 

The taxes that may be levied by authority of any 
law in any township or school district is made 
and certified by the proper officer or person to 
the clerk of the county court before the first 
Monday in October in each year. 

The Arkansas Corporation Commission meets as 
a State Board of Equalization on the first Mon- 
day in October of each year for the purpose of 
equalizing the taxable valuation of all real or 
personal property. 

Second Monday 

Property tax appeals to county court from county 








boards of equalization must be filed on or be- 
fore the second Monday in October. 
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October 15—— , 
Monthly sales tax and remittance due. 


Fourth Wednesday 
The court for levying county property taxes meets 
annually at the courthouse in their respective 
counties or districts, on the fourth Wednesday 

in October of each year. 





CALIFORNIA 


October 1 
Agricultural mineral 
sales taxes due. 
Agricultural mineral and commercial 
quarterly report of sales due. 
Beer and wine (manufacturers 
monthly tax due. 

Cattle transporters’ quarterly license fee due. 

Foreign cold storage meat dealers’ quarterly re- 
port due. 

Gasoline tax due; distributors required to make 
physical inventory. 

Horse, mule or burro transporters’ license fee due. 

Motor vehicle registration fee reduced to 3/12 of 
annual rate. 


October 5 
Fish packers’ monthly report due. 


October 10—— 

Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 

Cattle transporters’ monthly report due. 

Ilorse, mule or burro transporters—monthly report 
due. 

Kelp monthly report due. 

Kelp privilege tax due. 

Petroleum and natural gas companies’ monthly re- 





and commercial fertilizers 
fertilizers 


and importers) 




















ports due. 
October 15——_ 
Gasoline distributors’ return due. 
Sales and use tax quarter-annual return and 
quarter-annual installment due. 
October 25 
Cold storage quarterly report due. 
October 30—— ~~ 
Fish canneries privilege tax due. 
October 31 
Imitation dairy products monthly report due 
Slaughter house monthly report due. 
COLORADO 
October : : 
Employment agencies must file a report wiih the 
deputy state labor commissioner monthly. 
October 1 — 
Colorado Tax Commission renders a decision on 


all complaints or petitions pending before it, on 
or before this date. 


On or before this date, the State Tax Com 
sion determines whether the property im te 
several counties has been assessed at its true 


cash value. ; 
Private hospitals must file a quarterly report 
this day. 
October—First Monda 
The State Board o 
date. 
October 10 . — 
Class a private carriers must file a report and p4 





Equalization meets on this 





tax for preceding month, on or before this om. 
Motor vehicle carriers must file a report an‘ nd 
the tax for the preceding month, on or belo 


this date. 
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September, 1937 


October 15 ; 

Coal mine owners’ inspection tax must be paid not 
later than this date. 

Coal mine owners’ report due on this date. 

Retail sales tax and return due. 

Use tax return due. 

October 20 

Class A private carriers notified of tax due, on 
or before this date. 

Motor vehicle carriers notified of tax due, on or 
before this date. 

October 25 

Coal mine owners’ royalty tax due on or before 
this date. 

Gasoline distributors’ statement to state oil in- 
spector due on or before this date. 

Gasoline tax due on or before this date. 

On or before this date of each year the county 
assessor certifies to the county superintendent 
of schools the assessable valuation of all prop- 
erty within each school district. 

On or before this date of each year the county 
assessor certifies to the clerk of each city and 
town the total valuation of assessable property 
within each city and town. 

Report of motor fuel deliveries made during the 
preceding month required of all common car- 
riers on or before this date. 

October 31 

Ore buyers licenses expire on this date. 






























CONNECTICUT 


October 1 

Appeal to Board of Relief in New Haven due first 
business day in October or at any adjourned 
meeting within 20 days. 

Gasoline tax due from distributors. 

General assessment date and lien date for prop- 
erty taxes. 

Motor boat owners’ property tax return due. 

Motor vehicle junk yards. Annual license re- 
newable. 

Returns for property taxes due in Fairfield, An- 
sonia and Hartford. 














October 8—— . . 
New Britain—last day for filing list of taxable 
property. 
October 10 
Theatre reports due. 
October 15 ; 
Gasoline distributors’ reports due. 
October 31 ' 
— distributors—monthly (inventory) report 
due. 
DELAWARE 
October 1 





Fourth quarterly installment of railroad tax due. 
Last day for payment of Kent and Sussex County 
property taxes without penalty. 
Last day upon which franchise taxpayers 
appeal to the State Tax Board. 
Monthly alcoholic beverage report due. 
New Castle County property taxes paid before 
this date are subject to a 5 per cent discount. 
October 15 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
October 25 
Quarterly warehouse reports due. 
October 31 
Gasoline tax report and tax due. 


may 











DISTRICT OF COLUMBIA 


October 10 
Alcoholic beverage statements due. 





FLORIDA 
October 1 
All license fees payable except as otherwise pro- 
vided by law. 

Corporate report and franchise tax delinquent. 

— companies’ gross receipts returns and tax 
due. 

Hotels, etc.—license due. 

Ice cream manufacturers license due. 

Insurance agents license due. 

Licenses not otherwise specified issued at half rate 
expire on this date. 

Real estate brokers license due. 

Restaurant license due. 

Slot machine license due. 

Sponge fisheries license due. 

Tax collection agency license due. 

October 10 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 

October 15 











Chain store monthly reports and gross receipts tax 


due. 
Gasoline sales and storage reports and taxes due. 
October 31 


Auto transportation mileage tax reports due. 
Fresh water fish dealers’ reports due. 





October 1 


October 3 


October 5 


October 10 


October 15 


October 20 


October 30 


October 1 


October 10 


October 1-15 


October 15 


October 5 


October 15 





STATE TAX CALENDAR 


GEORGIA 









Insurance agents statement due. 

Phosphate deposits reports due. 

Phosphate deposits tonnage tax due. 

Motor carriers’ mileage tax due. 

Native gold purchasers copy of register due. 





Malt extracts and malt products returns due. 
Soft drink syrups returns and taxes due. 





Dealers and distributors of oysters and shrimp re- 
ports due. 





Soft drink syrups returns and taxes delinquent. 





Carbonic acid gas reports and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. 





Gasoline reports and taxes due. 





Motor carriers’ monthly report due. 


IDAHO 





At the time of filing a certified copy of articles 
of incorporation of any domestic corporation 
when filed on or between the Ist day of October 
and the 31st day of December, in any year, a 
sum equal to three-fourths of the annual li- 
cense tax is payable. 

Personal property coming into Idaho between July 
Ist and this date is assessed at one-half of its 
full cash value. 





Beer excise tax and report due. — 
Monthly report of dealers in dairy products sub- 
stitutes due. 





Auto transportation companies file quarterly state- 
ment with and pay tax to Department of Law 
Enforcement between these dates. 





Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

On or before this date each year public utilities 
supplying water for irrigation. etc., are required 
to file with the Public Utilities Commission of 
Tdaho, a list of all its nower consumers with the 
amount of power used bv each. 

Report and license tax of electric generating com- 
panies due. 

Retail sales tax and return due. 


ILLINOIS 





Cold storage warehouse monthly report of food 
held in storage due. 





Alcoholic beverage tax return of manufacturers 
and imnorting distributors due between Ist and 
15th of eacn month. 

Petroleum products insnection fees for August due. 

— occupation (sales) tax reports and taxes 
due. 

Utilities gross receipts tax and report due. 


October 20—— 


Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 

Last day for non-distributors to file monthly motor 
fuel monthly return and to pay tax. 


October 30 


Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 





INDIANA 
October 1—— 
Fm loyment agency reports due. 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
October 10—— | : 
Petroleum oils inspection fees due. 
October 15—— 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Quarterly return and payment of gross income 
tax due. d 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
October 20 ey) 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
October 25 
Gasoline dealers’ reports and taxes due. 
October 31 


Petition for review before State Board of 
Commissioners due. 


malt 





malt 











Tax 


October 1 


October 6—— 


October 10 


October 15 
October 20 
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IOWA 





Annual corporation report—any corporation which 
fails to make the report and pay the annual 
fee (on or before August 31), in addition to 
the annual fee of $1, incurs a penalty of $1 
beginning with the month of September and 
an additional penalty of $2 for the month of 
October. 

Davenport taxes become delinquent on this date 
annually. 

General property taxes (second half) are delin- 
quent if not paid to county treasurer before 
this date and penalties are imposed. 


Cold storage plants make quarterly return to De- 
partment of Agriculture on or before this date. 





Class A licensee must make returns and pay beer 
taxes. 

Motor carrier reports due. 

Reports by vendor of cigarettes, cigarette papers, 
etc. due. 





Motor carrier tax due. 





Last day to file quarterly retail sales tax return 
with and to pay quarterly retail, sales tax to 
State Board - Assessment and Review. 

Motor vehicle fuel distributors must file report 
and pay tax. 

Use tax returns and payment due. 








KANSAS 
October 1— , : 
Motor vehicle registration fees reduced to 25 per 
cent. 
October 10— 
Oil inspection reports due. 
October 15 





Butter manufacturers’ tax due. 
Ice cream manufacturers’ tax due. 
Milk condenseries’ tax due. 
Motor carrier reports and fees due; lien attaches. 
Second installment of income tax for calendar year 
corporations due. 

October 25 

Gasoline reports and taxes due. 





KENTUCKY 


October 1 

All taxes in cities of the third class bear 8 per 
cent interest from this date. . 

Last day for gas, water, ferry, bridge, street rail- 
way, express, electric light, electric power, tele- 
graph, press dispatch, telephone, turnpike, pal- 
ace car, dining car, sleeping car and chair car 
corporation to file return with city assessor of 
first and second class cities without payment of 
fine and penalty. 

Second half of ad valorem taxes in cities of sec- 
ond class due. 

October 5 

Employment agency reports due. 


October 10 
Breweries and manufacturers of beer and wine 
~ monthly report and pay barrel tax on this 
ate. 
Gasoline refiner’s and importer’s report due. 
Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due. 
Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 
Monthly amusement or entertainment report and 
returns due. 
October 15 
Gross receipts report and tax on utilities due on or 
before this date. 
Motor carrier operators’ reports due. 
Motor carrier mileage tax due. 
Motor vehicle fuel tax report due. 
October 20 


Crude petroleum transporters’ monthly report due. 
Oil production tax due. 




















October 31 
Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
October 1 





Cotton futures report due. 
Franchise tax return and tax due. 
Monroe city personal property taxes delinquent. 
Personal property tax forced payments may be 
made after this date. 
October 5 
Wholesale fish dealers’ report due. 
October 10 
Monthly report of oyster vessels due. 
Parish gasoline tax reports and tax due. 
oer annual tax of auctioneers in New Orleans 
ue. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 
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October 15 
Carriers’ report of gasoline transported due. 
aa ad report of alcoholic beverages transported 
due. 
Wholesalers or dairy and beef products 
slaughterhouses reports and taxes due. 
October 20-—— 
Alcoholic beverage tax report and tax due. 
Gasoline tax report and tax due. 
Kerosene tax report and tax due. } 
Luxury (sales) tax return and tax due. 
October 30—— 
Oyster severance tax due. 
Public utility license tax report due. 
Severance tax reports by purchasers and dealers 
due. 
Severance tax 
taxes due. 


] 
and | 


reports of gross production and 


MAINE 


October 1—— 
Franchise tax becomes delinquent and subject 
to an action of debt. 
Gasoline tax due. 
Licenses to dealers in deer skins and deer heads | 
may be issued. 
Property in unorganized townships may be sold 
for taxes after this date. 
Property taxes levied in unorganized 
are due on or before this date. 
Small loan agency monthly reports due. 
October 10—— 
Inspection fees for packing of foods due. 
Sardine packing inspection fees due. 


October 15——— 


townships 


Gasoline tax sales report due. 
MARYLAND 
October 1—— ; 
If any person upon whom interrogatories are 


served neglects or refuses to answer within ten 
days, Appeal Tax Court is required to assess 
property on best information and judgment, 
adding 20 per cent penalty; additional assess- 
ment may be abated by Appeal Tax Court before 
this date. 

Return of income for excise 
ceived from foreign 
date. 

Valuation of real and tangible personal property 
subject to taxation in Baltimore City on this 
date, as appears from assessment books, con- 
stitutes basis of assessment and levy of taxes 
by such city for next ensuing fiscal year. 

October 5—— 

Last day to file cold storage warehouse monthly 
report. 

Last day to file monthly account of tobacco sales | 
on or through Bahimore market. 


October 10—— 
Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 
Last day to make returns and pay distilled spirits 
tax. 


income re 
due before thi< 


tax on 
fiduciaries 


Last day to pay admissions tax. 

October 15——_ 
Milk control fees due. 

October 31—— _ | 
Last day to file dealers’ report and pay tax on 


gasoline sold or used during next preceding cal- 
endar month. 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to pay cosmetics tax. 


| October 5 


| October 5 





MASSACHUSETTS 
October 1 


Interest attaches to personal income tax after due | 


date. 

Last half of personal income tax due. 

Part of property tax separately assessed on mort- 
gagee and mortgagor and remaining unpaid may 
be paid by either. 

Persons aggrieved by a tax may on 
October 1 of the vear to which 
apply for an abatement. 

Property taxes (second installment) due. 

Small loans dealers’ license fees due. 


October 10—— 


or before 
the tax relates 


| 
; | 
Alcoholic beverage excise tax return and tax due. | 


October 15—— 
Cold storage warehouse reports due. 
Motor fuel distributors’ return and tax due. 


October 20 





Excise (income) taxes, including security dealers | 
and shipowners, due within 30 days of tax bill, | 


but not before October 20. 
Public utility taxes due thirty days after date of 
tax bill, but not later than October 20. 


MICHIGAN 
October—— 


jections to levies. 


| 


| 


| 
County boards at their October meeting hear ob- 


| Taxidermists’ reports are 


THE TAX MAGAZINE 


October 1 : R . 
Chain store licenses issued on or after this date 
at half yearly rate. rad ; 
a ~ day to pay commission merchants license 
ee. 
Severance tax and reports due. 








Gasoline—common carriers’ statements due. 
October 10—— 
Common and contract 
due. 
Fur dealers—last day to make monthly report. 
October 15 
Monthly sales tax and return due. 
October 20 
Gasoline—wholesale distributors’ 
tax due. 
Severance tax and reports delinquent. 


carriers’ monthly report 








statements and 








MINNESOTA 
October 5 
Cold storage warehouse reports due. 
October 10 


Liquor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ statements due. 
October 15 
Gasoline tax and fees due. 
Interstate carriers’ truck mile tax and report due. 
Oil inspection fees due. 
October 20 
Common carriers’ liquor reports due. 








MISSISSIPPI 
October 1—— 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

Corporations which fail to file report and pay a 
fee to the factory inspector on this date or 
within 60 days after being notified become sub- 
ject to a penalty. 

Failure to register factory with the State Factory 
Inspector by October 1 or within 60 days after 
being notified; money penalties accrue. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whose license will expire in November 
a notice thereof and a renewal blank. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of oys- 
ters purchased and caught during the preceding 
month. 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 





Wholesale oyster and sea food dealers file monthly 
report on this date. 
October 10 
Admission (amusement) tax and report is due 
between the Ist and 10th of each month. 
Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 
Motor vehicle monthly mileage tax reports are 
due on or before this date. 
October 15 
Common carriers must file monthly report, on 
this date, of gasoline and oil delivered by them. 








Distributors and wholesale dealers of gasoline 
= monthly report and pay monthly tax on this 
ate. 
Monthly gross sales tax and report due on this 
date. 
MISSOURI 
October 1 





Corporations which register on this date or within 
30 days thereafter pay a $25 registration fee. 

Express and railroad corporations annual reports 
to Railroad and Warehouse Commissioners due. 

Kansas City property taxes delinquent. 

Public utilities mot paying one-half of property 
taxes subject to distraint. 

October 10—— 
Private car property tax: delinquent. 








October 15—— wee 
a ede Statement of distributors and dealers 
due. 
Sales tax monthly return due. 
October 25 
Gasoline: Tax due. 


—distributors’ and dealers’ reports of gasoline 
received due. 
—transporters’ statements due. 
October 30 
Mining statement and inspection fees due. 
October 31 
Last day for 1 per cent discount on second class 
city property taxes. 
Soft drink report due. 
Manufacturers’, wholesalers’ and dealers’ tax due. 








MONTANA 





October 1— ' 
Moving picture theatre license renewable and tax 


ue. 
Oleomargarine dealers’ license fees are due. 
due. 








September, 1937 


October 10 

Creameries, butter, cheese, or ice cream factories’ 
reports are due, 

Milk or cream buying stations’ reports due. 

October 15 

Alcoholic beverages, brewers and_ wholesalers’ 
monthly report and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
a Board of Equalization on or before this 

ate. 

Electric company reports and license taxes due on 
or before this date. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 

October 20—— 

Oil producers’ additional license tax report and 

tax due. 
October 30-—— 

Cement dealers, manufacturers and importers must 
file quarterly license report with and pay quar- 
terly license tax to State Treasurer on or before 
this date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 

Natural gas distributors’ reports and taxes due on 
or before this date. 

Oil producers deliver quarterly license tax report 
to State Board of Equalization on or before this 
date. 

October 31 

Oil producers’ additional license tax reports and 
taxes due on or before this date. 

Public warehousemen’s reports are due. 











NEBRASKA 
October 1 

Last day to file gross earnings report of express 
companies. 

Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the 
Liquor Control Commission between the first 
and fifteenth of each month showing amount of 
liquor manufactured and sold during the pre- 
ceding month. 

Quarterly reports from game and fur farms due. 

The city clerk of Lincoln delivers the tax list to 
the city treasurer. 

October 5 

Reports of public grain warehouses due. 

October 6—— 
Quarterly reports of cold storage warehouses due. 
October 10 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
October 15 

Gasoline carriers’ reports due. 

Gasoline dealers’ reports and taxes due. 

— and taxes of retail imitation butter dealers 

ue. 














NEVADA 





October 1 
Petroleum products report and fees due. 
Quarter of certain county licenses begins. 

First Monday 
Ten days later, 

bridges due. 

October 25 : 
Gasoline (motor vehicle fuel) dealers’ and users 

reports and taxes due. 





affidavits of tolls for roads and 





NEW HAMPSHIRE 


October 1 
Gasoline distributor’s monthly tax due. 
Lien on real estate for 1933 and 1934 expires. 

October 2 7 
Registration fee for balance of year is $1.00. 


October 10—— 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

Monthly report of foreign manufacturers 
wholesalers of beverages. ; 

Monthly report of agents of unlicensed fire in- 
surance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 


October 15 — 
Monthly report of gasoline distributors due. 
Taxes payable by railroads, telephone, telegraph 

and express companies, gas and electric utility 
companies to the State Tax Commission are 
due. 


October 25 
Quarterly report due. 








and 








NEW JERSEY 


October 1 4 
Assessors begin making assessments of real an 
personal property. ; ; 
All property assessed as of this date for genera 
property tax purposes. 
On or before this date distributors pay 
tax. 
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October 5 
Cold storage warehouses file report. 
October 10 
Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

October 15 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

October 31 

Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days after 
the close of each month, furnish a_ statement, 
to the State Tax Commissioner, of all deliveries 
to points within or without New Jersey. 














NEW MEXICO 





October 1 
Motor vehicle property tax return due. 
First Monday 
State Tax Commission completes assessment of 
express companies. 

October 15 
Excise taxes on natural resources and reports due. 
Gross income (occupational) taxes and reports due. 
Third installment of income tax due. 

Third Monday 
Application for review of express company as- 

sessments due before this date. 

October 20 
Motor carrier reports and taxes due. 

Pipe line license fees due. 

October 25-—— 

Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 














NEW YORK 
October 1 
Demand for notice of village assessments due. 
Last day for assessors to file original town assess- 
ment-roll with supervisor (some _ exceptions) 
Sec. 39 Tax Law. 
Last day for special franchise assessments in 
villages to be filed with the village clerk by the 
Tax Commission Sec. 45-c Tax Law. 
Lien date for second half of New York City taxes. 
New York City assessment date; assessment 
records open tor inspection; first day to file 
application for review. 
Second half of New York City real property taxes 
due (delinquent November 1). 
October 5 


Cold storage warehouse monthly report due. 

October 15 

Last day for payment of final one-quarter of 

personal income tax where returns are based 

on calendar year (Due 15th day of sixth month 

after month in which return is due if based on 
fiscal year). 

New York City Personal Property Tax returns 

_due_and tax payable. 

New York City Retail Sales Tax return due and 
tax payable for the quarter within the preceding 
fifteen days. 

October 25 

Last day to file New York City Public Utility 
Excise Tax return and pay tax. 

October 31 

Last day to pay license fee for Real Estate Broker 
and Salesmen’s license. 

















NORTH CAROLINA 
October 1 
County taxes on property are due. 
Franchise tax of railroad corporations due on this 
date (or within 30 days after notice). 
One and one-half per cent discount period on 
property taxes expires. 
Quarterly reports of installment paper dealers due. 
First Monday 


All taxes assessed by any county become due on 
this date. 


October 10 

Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
ce cream manufacturers’ reports due. 

October 15 

Gasoline tax 
quarter due. 

Gross sales return and tax due on or before this 
—_ where sales are reported on a monthly 
asis, 

October 20—— 

Gasoline tax and report due. 

October 31 
The Tax Collector shalf attend, at least one day 
_in October, at some place in the township. 
Telephone company quarterly reports and priv- 

ilege tax due 30 daye after October Ist. 














refund application for preceding 














STATE TAX CALENDAR 


NORTH DAKOTA 
October 1 

Applications for gasoline tax refunds may be filed. 

Cigarette stamp tax reports due. 

Corporate charters subject to forfeiture for failure 
to file annual report of corporate existence with- 
in 60 days after notice. 

Dealers required to register used cars. 

Motor vehicle registration fees reduced 75 per cent. 

Oil inspection reports and fees due. 

Tractor fuel oil report and fee due. 

October 6—— 
Cold storage warehouse reports due. 


October 10—— 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 
October 15 
Gasoline reports and taxes due. 
— motor carriers mileage-report and taxes 
ue. 
Payment of annual installment on delinquuent 
taxes due on or before this date. 
Second half of mutual and co-operative telephone 
company taxes delinquent. 
Second half of real estate taxes delinquent. 
October 20 
Retail sales tax quarterly return and payment due. 
Surety liable on oil dealers’ bonds. 
October 31 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














OHIO 





October 1 - 


Last day on which damages to real property by 
fire, flood, etc., constitute valid deductions from 
new tax list. 

October 5 


Last day for employment agencies to file monthly 
report. 


October 6 


Last day for cold storage warehouse corporations 
to file report. 


First Monday 
Amount of gross receipts of cooling, electric light, 
express, gas, heating, messenger, natural gas, 
pipe line, signal, telegraph, telephone, union 
depot, water transportation and waterworks cor- 
porations certified to auditor by tax commission. 
Time for hearing on assessment closes. 
Assessment date for railroads, including street, 
suburban and interurban railroad corporations 
for excise tax. 
October 6—— 


Last day for cold storage warehouse corporations 
to file report. 

October 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

October 14 
Tax commission certifies list of delinquent cor- 

porations, failing to pay franchise tax for ninety 
days after prescribed time, to secretary of state 
for cancellation of certificate to do business in 
Ohio. If time has been extended for payment, 
certification to be made 90 days following close 
of extended time. 

Upon request of tax commission, attorney general 
is — to apply for injunction against cor- 
= ons having failed to pay franchise tax. 
f time has been extended for payment of tax, 
application for injunction to be made 90 days 
following closing of extended time. 

October 15 
Monthly reports of unregistered dealers in motor 

vehicle fuels due. 

Use tax returns and payments due. 

October 20 
Last day to pay last half of personal property 

taxes where time has been extended from rad 
tember 20. 
Last day without penalty for dealer to report sales 


or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 























Private motor carriers’ monthly report and 
emergency tax due. 
October 30 





Transportation companies, imcluding pipe lines, re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

October 31 

Auditor of state completes charging excise tax 
against cooling, electric light, express, gas, 
heating, messenger, natural gas, pipe line, sig- 
nal, telegraph, telephone, union depot, water 
transportation and water-works corporations. 

Day on which tax commission certifies to secre- 
tary of state for cancellation of articles, a list 
of public utilities, which without lawful exten- 
sion of time have failed for 90 days to file 
proper returns due on Aug. 1. 

Gasoline tax for preceding calendar month due. 

Last day to file monthly fishing report. 
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Upon request of tax commission, attorney general 
is required to commence quo warranto proceed- 
ings against public utilities, which without law- 
ful extension of time have failed for 90 days to 
file proper returns. 

Upon request of tax commission, attorney general 
is required to file injunction against public 
utilities which without lawful extension of time 
have failed for 90 days to file proper returns. 


OKLAHOMA 

October 1 ’ = 
Annual report of public utilities due. 

Excise tax on petroleum report and tax due. 
~— production tax and report on oil and gas 
ue. 

October 5 
Reports from mines (other than coal) due. 

October 10—— ; 3 
Report and tax of wholesalers of non-intoxicating 

alcoholic beverages due. 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

October 15 . 
Gas pipe line reports of daily meter readings due. 
Gasoline tax and reports due. 

—— report and tax of motor vehicle carriers 
ue. 

Taxes become a lien on real estate as between 
grantor and grantee. 

October 20—— 

Monthly sales tax and report due. 
Reports from coal mines due. 

October 30—— : 

Cotton manufactories gross production quarterly 
return and tax due. 

Gross production tax and report on asphalt and 
ores due. 

Quarterly report of purchasers of oil and gas due. 

October 31 
Fur dealers’ reports due. 














OREGON 
October 1 

Medicinal stock foods license fee due annually 
on or before this date to State Department of 
Agriculture. : : 

Second installment of the excise (income) tax due 
on or before six months after payment of the 
first installment. (First installment is payable 
on or before April 1st in the case of corporations 
paying taxes based on calendar year, or 90 days 
after expiration of fiscal year in the case of 
fiscal year corporations). : 

Second installment of intangibles income tax (half 
: total annual tax) is due on or before this 

ate. 

Special motor carriers’ monthly fee due. 

October 10—— 

Oil well license tax and report due on or before 
this date to county treasurer. 

October 15 

Fish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

October 20 

Alcoholic beverage excise tax and report due. 

Motor carriers’ tax due on or before this date. 











PENNSYLVANIA 
October 1 ; 

Annual license fee for investment business due. 

Four per cent penalty accrues on delinquent taxes 
in cities of the first class. 

In cities other than cities of the first class, the 
treasurer sues on this date to recover the mer- 
cantile license tax (due September 1). 

Penalty accrues on delinquent property taxes for 
school districts of the second, third, and fourth 
classes. 

Penalty accrues on property taxes for second class 
townships. 

October 6 

Quarterly report of cold storage warehouses due. 

October 10 

Amusement tax monthly reports and payments due. 

Liquor importers’ reports to Department of 
Revenue due. 

Malt beverage tax 
Revenue due. 

October 15 
Liquor manufacturers’ report and tax due. 
October 31 f 
In cities of the second class, the fourth install- 
ment of taxes becomes delinquent. ) 
Monthly reports and tax payments of distributors 


= carriers of liquid fuels (for preceding month) 
ue. 











reports to Department of 








RHODE ISLAND 
October 10—— 
Gasoline distributors’ monthly tax due. 
October 15 
Gasoline distributors’ monthly report due. 
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SOUTH CAROLINA 
October 1—— 

Alcoholic beverage permittees commencing busi- 
ness between October 1 and December 31 need 
only pay 4% permit fee. 

Corporate charter of domestic corporations are 
annulled if the franchise tax is not paid on or 
before this date. 

October 1-10 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 

October 4 

Fisheries monthly stamp report due not later than 
this date. 

October 5 

Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the Sth day of each suc- 
ceeding month, 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

October 20-——— 

Gasoline tax and report of distributors, dealers, 

importers and storers due on or before this date. 
October 31—— 

All motor vehicle registration applications must be 
filed on or before this date annually. 

Annually on or before this date all owners of 
motor vehicles are required to procure licenses 











SOUTH DAKOTA 

October 1—— 
Motor carrier of passenger tax due. 
Motor carrier of property taxes due. 


Motor vehicle registration fees reduced to one- 
fourth. 
Warehouse reports due. 
October 10—— 


Employment agency reports due. 

Interstate motor carrier reports and taxes due. 
October 15—— 

Inspector of petroleum products may require re- 

ports, 

Gasoline reports and taxes due. 

Monthly sales tax report and tax due. 
October 30—— 

Severance tax and report due. 


TENNESSEE 
October 1 
Final action must be taken and certified by the 
State Board of Equalization not later than 
October Ist, for the current year. 
October 5—— 
Monthly cigarette and tobacco license tax report 
due (as prescribed by regulation). 
Quarterly report of oils and volatile substances 
due on or before this date. 
October—First Monday 
All property taxes: State, county and municipal, 
are payable the first Monday in October in each 
year, except taxes of municipal corporations 
which, under existing laws, are authorized to 
collect their own taxes on property, privileges 
and polls. 
October 15 
Last day on which to file quarterly report of oils 
and volatile substances. Report is filed with 
the Comptroller of the Treasury. 
Third Monday 
On or before this date the State Board of Equali- 
zation shall certify to the Railroad and Public 
Utilities Commission the valuation fixed by the 
Board after review_of public utility property 
assessments by the Railroad and Public Utilities 
Commission. The action of the State Board of 
Equalization in fixing the valuation of public 
utilitv property shall be final. 
October 20—— 
Gasoline dealers, distributors and_ storers file 
monthly gasoline tax report and pay tax on or 
before this date. 











TEXAS 
October 1—— 
Car companies’ public utility report and tax due. 
Express companies’ public utility report and tax 
due. 
Commercial and 
reports due. 
Emigrant agents’ report due. 


collection agencies’ taxes and 
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Freight car companies’ public utility report and 
tax due. 

Gas, light, power and water companies’ public util- 
ity report and tax due. 

General property taxes due. 

Ore production taxes and reports due. 

Pistol dealers’ report due. 

Sulphur production report and tax due. 

en companies’ public utility report and tax 
ue. 

—_ companies’ public utility report and tax 
ue. 

Terminal companies’ public utility report and tax 


due. 
Textbook publishers’ tax and report due. 

October 5 
Cigarette solicitor’s reports due. 

October 10 
Cigarette distributors’ report due. 

October 15 
Excise tax and report on oleomargarine due. 

October 20 ; 
Gasoline taxes and reports due. 

October 25 
Admissions taxes and reports due. 

Carbon black production taxes and reports due. 
Cement distributors’ tax and report due. 

Natural gas production report and tax due. 

Oil production reports and taxes due. 

Prizes taxes and reports due. 

October 30 
Oil carriers’ report due. 
Oil production report: 

age due. 

October 31 
Last day for express companies to file report and 

pay tax to avoid penalties. 




















Oil withdrawn from stor- 





UTAH 





October 1—— : : 
Gasoline distributors’ and retailers’ license fee due. 
October 5 
Monthly report of cold storage warehouses due. 
October 10 ee 
Carriers’ report of motor fuel deliveries due. 
Monthly report of dealers in and manufacturers 
of alcoholic beverages due. 
October 15 - : 
Gross ton mile return and fees due on commercial 
motor vehicles. 
Monthly gasoline tax and report due. 
Sales tax and return due. 











VERMONT 





October 1 
Annual report of car companies due. 
Commissioner prepares list for state and county 

taxes. 

National bank deposits taxed. 

Quarterly reports of creameries, cheese factories, 
condensaries and receiving stations due within 
five days from this date. 

Report of national bank deposits to Commissioner 
due within twenty days. 

October 15 
Corporation income (franchise) tax: Third quar- 

terly instalment of tax based on calendar year 
is payable to Commissioner of Taxes on or 
before this date. 

Express and telegraph companies pay franchise tax 
to Commissioner of taxes annually on or before 
this date. 

Half of railroad taxes for period ending June 30 
due. 

Half of taxes levied on domestic steamboat, car 
or transportation companies for period ending 
June 30 due. 

Half of taxes levied on telephone companies for 
period ending June 30 due. 

October 21 
Report of national bank deposits due. 








VIRGINIA 





October 1 

Appraisal tax of all utilities except canal, express 

railroad and steamboat and steamship corpora- 
tions due. 

Gross receipts taxes of canal and railroad corpora- 
tions, electric, gas, heat, light, power and water 
corporations, express corporations, pipe line 
transportation companies, sleeping car, parlor 
car and dining car companies, steamboat and 
steamship corporations and telegraph and tele- 
phone corporations due. 
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License period for fishing for scallops or clams 
begins. | 

— vehicle carriers’ road tax and appraisal tax 
ue. 


Property taxes of railway and canal corporations 
due on or before this date or within 30 days 
after receiving the certified copy of assessmeiit. 

Property taxes to be paid by car companies, car 
trusts, mercantile corporations, express com- 
panies, pipe line transportation companies, rail- 
way, canal, steamboat, steamship and other 
floating property, telegraph, telephone, water, 
heat, light and power companies on or before 
this date. 

Scallops or clam fishing license due. 

Telegraph and telephone company license tax due. 

October 1-October 10 

— Salve, liniments, etc., vendors’ reports 
ue. 

Oyster purchasers’ inspection fee due. 

October 10—— 

Beer excise tax and report of beer sold during pre- 
vious month due on or before this date. 

severages of not more than 3.2 per cent alcoliolic 
content excise tax and report of beverages sold 
during previous month due on or before this 
date. 

Tobacco warehouse report due. 

October 20—— 
Gasoline statement and tax due. 





WASHINGTON 
October 1 
Fish hatchery reports due. 
Fur dealers’ reports due quarterly. 
Game farm reports due. 
October 10 
Beer manufacturers’ reports due. 
October 15 
Auto transportation company reports and fees to 
Director of Public Works due October 1-15. 
Butter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 











WEST VIRGINIA 
October 1 
Third installment of public utilities’ privilege tax 
on calendar basis due. 
October 2 
Last day for auditor to mail supplemental notice 
for franchise taxes to delinquent corporations. 
October 10—— 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 
Petroleum dealers’ reports due. 
October 15 
Retail sales tax and return due. 
October 30—— 
Gasoline tax and reports due. 
Third quarterly report and payment of business 
and occupation tax due. 














WISCONSIN 
October 1 
Motor carrier quarterly flat tax due. 
October 5—— 


Monthly report of cold storage warehouses due. 
October 10—— 
Alcoholic beverages monthly reports due. 
October 15—— 
Motor carrier flat or 
ports due. ; 
Second half of tax on railroad, telegraph, express, 
and sleeping car companies ts due. 
October 20 
Gasoline dealers must file monthly report and pay 
tax. 
October 30— : 
Transportation company gasoline tax reports due. 
October 31—— 
Privilege dividend return and tax due. 





mileage tax quarterly re- 











WYOMING 
October 1— 
Taxidermists monthly report due. 
October 10—— 
Carriers monthly gasoline tax and report due. 
October 15 ; 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Use tax return and tax due. 
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Tax Treaty With Canada Provides 
Reciprocal Tax Rate of 5 % 
aty between the United States and 


TAX treaty 
Canada, signed in behalf of the parties on 
December 30, 1936, has now been ratified by 


both States, ratification by the Senate of the United 
States having been effected on August 6, 1937. The 
treaty became effective August 13, 1937, at noon 
when “exchange of ratifications” at the State De- 
partment took place. The immediate effect of the 
treaty will be to reduce to 5 per cent the rate of 
tax on income from sources within the United 
States attributable to Canadian citizens residing in 
Canada and not engaged in trade or business in the 
United States and not having an office or place of 
business therein. Likewise, the rate of tax on divi- 
dends derived from sources within the United States 
and paid to a Canadian corporation not engaged in 
trade or business in the United States and having 
no office or place of business therein will be reduced 
to 3 per cent. 


The withholding rate will be correspondingly re- 
duced from 10 to 5 per cent after the effective date 
of the treaty.'| All withholding agents should act 
accordingly. 

An outstanding feature of the treaty is that the 
reduced tax rate is made effective as of January 1, 
1936. Consequently, refunds will be due Canadian 
citizens and corporations that have paid (directly 
or through withholding agents) Federal taxes for 
1936 or a later year at the 10 per cent rate. It is 
reliably reported that the Bureau of Internal Reve- 
nue will shortly issue regulations covering the effect 
of the treaty. 

In a letter addressed to Senator Pat Harrison on 
March 16, 1937, and signed by Roswell Magill, Act- 
ing Secretary of the Treasury, the following report 
is made on the treaty: 

My Dear Senator: Reference is made to your request 
of March 12, 1937, made via telephone, for a statement of 
the views of the Treasury Department relative to the proposed 
convention now under consideration by your subcommittee 
between the United States of America and Canada on the 
subject of income taxation signed at Washington on De- 
cember 30, 1936, and transmitted by the President of the 
United States to the Senate on January 11, 1937. 

1Secs. 143 and 144, Revenue Act of 1936. 
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The negotiation and signing of this convention was 
undoubtedly the result of certain provisions of the Reve- 
nue Act of 1936, viz., sections 211 (a) and 231 (a), which 
contemplated and in effect invited the consummation of 
treaties with contiguous countries which might in the cases 
of their residents and corporations operate to reduce the 
rate of tax imposed on the taxable items of income re- 
ceived by nonresident alien individuals from United States 
sources from 10 percent to not less than 5 percent and to 
reduce the rate of tax imposed on dividends paid by 
domestic corporations to nonresident foreign corporations 
from 10 percent to not less than 5 percent. 


The convention with Canada goes no further in its 
terms than the above provisions of the Revenue Act of 
1936 seem to contemplate. Its provisions do not affect at 
all the taxation of individuals resident in Canada or Ca- 
nadian corporations who are engaged in trade or business 
in the United States. The taxation of such individuals is 
governed by section 211 (b) of the Revenue Act of 1936. 
Under that section they would continue to be subject to 
normal tax and surtax upon their total income from United 
States sources, including capital gains, if the treaty is rati- 
fied. Likewise, such Canadian corporations would, under 
section 231 (b) continue to be taxed, like all other foreign 
corporations similarly situated, on their entire income from 
United States sources, including capital gains, at a flat rate 
of 22 percent. 


The convention would operate, in other words, to reduce 
the rate of taxation only with respect to those individuals 
residing in Canada and those corporations incorporated 
there who are not engaged in trade or business in the 
United States and do not have an office or place of busi- 
ness therein, but who derive income from sources within 
the United States. It was with respect to these categories 
of taxpayers that our prior methods of taxation were sub- 
stantially changed by the Revenue Act of 1936. Under 
that act they are no longer theoretically liable to tax on 
their capital gains, but they are subject to what is virtually 
a gross income tax on specified items of income from 
United States sources such as dividends, interests, rents, 
royalties, wages, salaries, compensations, and other fixed 
or determinable annual or periodical gains, profits, and 
income. With minor exceptions, this tax is collected at 
the source and the filing of returns will be dispensed with 
except in a few cases, such as tax-free covenant bonds, 
where the full tax has not been so withheld at the source. 


The rate of tax imposed on this category of nonresident 
alien individuals generally is 10 percent. The convention 
would operate to reduce this imposing rate in the case of 
residents of Canada to 5 percent. The rate on this category 
of foreign corporations in general is 15 percent, except in 
the case of dividends where it is 10 percent. The con- 
vention would leave these rates unchanged as to such Ca- 
nadian corporations except in the case of dividends, where 
the imposing rate would be reduced to 5 percent. It should 
be observed that the convention is drawn upon a recipro- 
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cal basis and that it leaves either of the contracting parties 
at liberty to increase their rate of taxation on the income 
of nonresidents but provides that, in such case, the other 
party is released from the requirements of the treaty with 
respect to its own rates. 


In view of the fact that the investments of our own citi- 
zens in Canada are greatly in excess of Canadian invest- 
ments in the United States and that both countries allow 
a tax credit for taxes paid to the other, the Treasury 
Department believes that the ratification of this convention 
would be conducive to the best interests of the United 
States and therefore interposes no objection to such ratifi- 
cation. I should say also that the Canadian authorities 
have displayed a commendable willingness to cooperate in 
whatever measures may be reasonably necessary to obvi- 
ate any danger that the preferred status given to residents 
of Canada by the convention might be used as an avenue 
of tax evasion. 


The full official text of the treaty, or “conven- 
tion,” follows. 


The Government of the United States of America and 
the Government of Canada, being desirous of concluding 
a reciprocal convention concerning rates of income tax 
imposed upon nonresident individuals and corporations 
have agreed as follows: 


Article I 


The High Contracting Parties mutually agree that the 
income taxation imposed in the two States shall be sub- 
ject to the following reciprocal provisions: 

(a) The rate of income tax imposed by one of the Con- 
tracting States, in respect of income derived from sources 
therein, upon individuals residing in the other State, who 
are not engaged in trade or business in the taxing State 
and have no office or place of business therein, shall not 
exceed five per centum for each taxable year, so long as 
an equivalent or lower rate of income taxation is imposed 
by the other State upon individuals residing in the former 
State who are not engaged in trade or business in such 


other State and do not have an office or place of business 
therein. 


(b) The rate of income tax imposed by one of the Con- 
tracting States, in respect of dividends derived from sources 
therein, upon nonresident foreign corporations organized 
under the laws of the other State, which are not engaged 
in trade or business in the taxing State and have no office 
or place of business therein, shall not exceed five per cen- 
tum for each taxable year, so long as an equivalent or 
lower rate of income taxation on dividends is imposed by 
the other State upon corporations organized under the 
laws of the former State which are not engaged in trade 
or business in such other State and do not have an office 
or place of business therein. 
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(c) Either State shall be at liberty to 
increase the rate of taxation prescribed 
by paragraphs (a) and (b) of this article, 
and in such case the other State shall be 
released from the requirements of the 
said paragraphs (a) and (b). 

(d) Effect shall be given to the fore- 
going provisions by both States as and 
from the first day of January, nineteen 
hundred and thirty-six. 


Article II 
The provisions of this Convention shall 
not apply to citizens of the United States of 
America domiciled or resident in Canada. 
Article III 


This Convention shall be ratified and 
shall take effect immediately upon the ex- 
change of ratications which shall take place 
at Washington as soon as possible. 

Signed, in duplicate, at Washington by 
the duly authorized representatives of the 
United States of America and Canada, 
this thirtieth day of December, in the 
© Ewing Galloway year of our Lord, one thousand nine hun- 
dred and thirty-six. 


Double Taxation Treaty With France 


OLLOWING several years of negotiations, final 

action on a “convention” relative to double tax- 
ation between the United States and France was 
taken in 1935. Regulations have been promulgated 
“with respect to the taxation of French citizens 
and French corporations as affected by the Con- 
vention and Protocol on Double Taxation between 
the United States and The Republic of France, pro- 
claimed by the President of the United States ‘April 
16, 1935, effective January 1, 1936.” 

The general purpose of the convention was to 
eliminate some of the most troublesome tax prob- 
lems confronting American interests doing business 
in France. Under the existing French tax laws some 
American business concerns operating in France 
through French subsidiary corporations have been 
subjected to the so-called double-dividend tax. That 
is, in addition to the various French taxes imposed 
upon the income and dividends of a French sub- 
sidiary, the American parent corporation has been 
subjected to an additional tax based upon the divi- 
dend it has declared, on the theory that a portion 
of the earnings and profits out of which such divi- 
dends were paid were derived from French sources. 
Under the convention France gives up its right to col- 
lect this tax upon compliance by American subsidiary 
concerns in France with certain procedural conditions. 

Also, under existing French law, an American 
business concern doing business in France through 
an unincorporated branch is in addition to many 
other taxes subjected to a tax based upon a portion 
of the dividends which it declares. A method 1 
provided in the convention by which this dividend 
tax may be eliminated if a corresponding tax is paid 
paid upon three-fourths of the profits derived in 
France by the unincorporated branch. 

The foregoing problems are the most important 
ones covered by the agreement. In addition, pro- 
vision is made for the reciprocal exemption ol 
salaries of government officials, war and private 
pensions, life annuities, royalties on copyrights, and 
income from rights to use patents, secret processes, 
formulas, trademarks, etc. 
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The agreement is effective for five years from 
January 1, 1936, and thereafter until twelve months 
from the date on which either Contracting Party 
gives notice of its termination. 


Accrued Interest on Bonds 
Transferred in Trust 


T IS quite possible that a taxpayer who gives 

away bonds might not realize that a tax other 
than the gift tax may be due in connection with the 
gift property. In such a case he would be blissfully 
unconcerned as to the time element of the liability. 
In a recent Bureau ruling? it was held that inter- 
est accrued on bonds at the time of an irrevocable 
transfer in trust was taxable to the grantor, on the 
cash basis, for the taxable period in which the inter- 
est was collectible. We quote from the ruling: 

In the present case the settlor’s accounts were kept on 
the cash receipts and disbursements basis and the trust 
was established in December, 1935. Interest on the bonds 
donated to the trust is payable semiannually in March and 
September of each year so that no interest was payable 
(collectible) thereon after creation of the trust until 
March, 1936. In such a case, it is held that the interest 
which accrued before the date of creation of the trust 
should be included in the settlor’s gross income for the 
year 1936 when it was collectible, rather than in 1935 when 
the trust was created and the bonds were deposited with 
the trustee; that is, the date when such accrued interest 
is collectible and not the date of creation of the trust 
determines the period within which such interest should 
be included in the settlor’s gross income * * * 


Claims for Refund of Capital- 
Stock and Excess-Profits Taxes 


HOVER since the first capital-stock tax of the 
present pattern was imposed for the year 
ended June 30, 1933, by the National Industrial Re- 
covery Act, there has been a growing belief among 
taxpayers and practitioners that the tax may be 
unconstitutional because of the arbitrary provision 
therein that a value once declared may not be 
amended. (Although the Supreme Court declared 
the trade-regulation provisions of the National In- 
dustrial Recovery Act unconstitutional, this did not 
affect the validity of the taxing provisions therein.) 
The belief that the capital-stock tax may be declared 
unconstitutional is strengthened somewhat by the 
following language of the District Court for the 
Western District of Kentucky in the case of Oertel 
Co. v. Glenn, 13 Fed. Supp. 651, decided February 
10, 1936: 

The Act here in question measures the tax according to 
the value of the capital stock of the corporation. The tax- 
payer is authorized under the provisions of the Act to 
declare the value, but this cannot be arbitrarily done; 
there must be a basis in fact for its conclusion. If the 
statute authorizes an arbitrary determination, it would be 
void for uncertainty. A statute which either forbids or 
requires the doing of an act in terms so vague that men 
of common intelligence must necessarily guess at its mean- 
ing and differ as to its application, violates the Fifth 
Amendment. Conley v. General Construction Company, 269 
U. S. 385, 395; International Harvester Company v. Kentucky, 
234 U. S. 216, 221; Collins v. Kentucky, 234 U. S. 634, 638; 
United States v. Cohen Grocery Co., 255 U. S. 81, 92. 

Should the capital-stock tax be declared unconsti- 
tutional by the Supreme Court, the excess-profits 
tax would also fall because it is based upon the 


27. T. 3097, I. R. B. XVI-28-8810 (p. 3). 
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capital-stock tax. Therefore, any corporation which 
was unfortunate enough to have been subject to 
excess-profits tax because of having declared too 
low a capital-stock value for capital-stock tax pur- 
poses will do well to consider the advisability of 
filing claims for refund of excess-profits tax. 


The statutory period for filing claims for refund 
of 1933 excess-profits tax is two years from the date 
of payment of the tax, so that in most cases claims 
for that year are now barred. (But they would be 
permissible as to additional taxes paid within two 
years prior to the filing of the claim.) However, 
claims for the calendar year 1934 and later taxable 
years may be filed within three years from the time 
of filing return or two years from time of payment 
of the tax. Consequently, taxpayers will have until 
sometime in 1938 for filing claims for refund of 
excess-profits tax for the calendar year 1934. If the 
return was filed before March 15, 1935, the period 
would be three years from the date the return was 
actually filed, and not three years from March 15, 
1935. If such a claim is filed, it should be separate 
and distinct from any claim for refund of capital- 
stock tax. 


A taxpayer desiring to file a claim for refund of 
capital-stock tax for 1933 should use Form 843. The 
reasons why the claim should be allowed (line 
following line numbered 8 on Form 843) might be 
set forth somewhat as follows: 


(A) Section 215 of the National Industrial Recovery Act, 
imposing a capital-stock tax, is invalid and unconstitutional 
for the following reasons: 

(1) It requires or permits the inclusion of an arbitrary 
original declared stock value, not necessarily reflecting 
the actual value of the stock as of the prescribed date. 

(2) It deprives the taxpayer of the right to file an 
amended return showing a corrected original declared 
value where the taxpayer erroneously, in good faith, in- 
serted an incorrect original declared value in its original 
return. 

(3) It does in fact and intent authorize an original 
unchangeable declared value without prescribing any 
method or yardstick for determining such value, thereby 
requiring or authorizing an arbitrary, unsound value not 
necessarily based on any sound basic economic principle 
nor on the book or actual value of the stock nor its net 
asset value. 

(4) It requires the doing of an act in terms so vague 
that men of common intelligence must necessarily guess 
at its meaning and differ as to its application, thereby 
violating the Fifth Amendment to the Constitution. 

(5) It is a delegation by Congress to the taxpayer of 
the right to determine by what method and in what 
amount the tax should be computed, such a delegation 
being beyond the power of Congress. 

(6) Under the implication found in the decision of the 
United States District Court in the case of Oertel Co. v. 
Glenn, 13 Fed. Supp. 651, it is invalid and unconstitutional. 
(B) The regulations and the instructions on the return 

Form 707 are invalid and erroneous, and are not properly 
interpretative of the law, in any event. 


Claims for refund of additional excess-profits 
taxes for 1933 should be correspondingly worded, 
alleging also that since the excess-profits tax is 
based upon the capital-stock tax, which is unconsti- 
tutional, the excess-profits tax could not have been 
legally collected. 


As to 1934 excess-profits taxes, the claims should 
allege unconstitutionality of Section 701 of the 
Revenue Act of 1934, instead of Section 215 of the 
National Industrial Recovery Act. 








560 THE TAX MAGAZINE 


Record Petroleum Tax Bill in 1936 


HE petroleum tax bill reached a record high 

of $1,180,876,256 in 1936, according to the final 
revised estimate compiled by the American [Pe- 
troleum Industries Committee. Approximately three- 
quarters of the total is represented by state and 
federal gasoline taxes. The final estimate of the 
1936 petroleum tax bill is as follows: 


State gasoline taxes $686,631 ,C00 
Federal gasoline taxes 186,321,449 
Real and personal property taxes 135,000,000 
Income taxes, federal, state, and local. 70,000,0C0 
Lubricating oil taxes 29,200,000 
Severance taxes, state and local 25,000,000 
Federal pipe line tax 10,423,608 


Import taxes on petroleum and its products 8,031,373 


Capital stock taxes 6,000,000 
Municipal gasoline taxes 4,603,526 
Registration and other fees for tank trucks, etc. 5,000,000 
Corporation franchise, stock taxes and mercan- 

tile licenses 3,710,0C0 


State inspection fees and drilling permits 5,295,542 
Federal and state excise taxes on trucks and 


other vehicles . 2,500,000 
Federal taxes on tires used by industry 2,000,000 
Federal tax on crude oil processed 859,758 
State sales taxes on trucks, automobiles and 

ACCESSOTIES ... «2.6. cc cus ie area a 180,000 
Federal taxes on parts and accessories for 

trucks and automobiles at £ 120,000 

$1,180,876,256 


Reduction in National Debt Urged 


REDUCTION of the national debt by an 
average of $1,000,000,000 a year during the 
next ten years was urgently recommended recently 
by the Committee on Government Credit of the 
Twentieth Century Fund, which includes Donald 


R. Richberg, close adviser to President Roosevelt 
in the days of NRA. 


New taxes should be levied at the present session 
of Congress if there is any doubt that existing reve- 
nues will be insufficient to bring income up to ex- 
penditures in the coming fiscal year, the Committee 
asserted. 


i 





Home of the Department of Labor, Washington, D. C. 


The recommendation followed a research study 
of government debt and credit initiated by the 
Twentieth Century Fund in the fall of 1935. 

The Committee did not suggest what form the 
proposed taxes should take, saying only they should 
be “consistent with a sound public policy.” 

The report emphasized that “nothing except dire 
emergency” should prevent a balanced budget in 
1938. It was particularly insistent that in any event 
—even if new taxes were not needed—any new 
revenues from business recovery should not be used 
for more spending, but to retire the standing debt. 

Unless this course were followed, it was declared, 
the nation would, before long, face the double 
threat of impaired credit and dangerous inflation. 

The warning of impending trouble if deficits 
continue unabated was based on research directed 
by former experts of the Treasury and the Depart- 
ment of Commerce, for a Committee chosen by the 
Twentieth Century Fund to represent business, 
labor, agriculture, economic science and social wel- 
fare. 

Not only should the budget be balanced next year, 
the Committee asserted, but unless a “serious set- 
back” in business activity occurs, 1939 should see 
the beginning of a “substantial reduction” in the 


record-breaking $36,000,000,000 federal debt. 


HOLC Bond Interest Not 
Subject to Excess-Profits Tax 


N A RECENT letter addressed to Mr. J. P. Farnan, 

Denver, Colorado, the Chief Counsel of the Bureau 
of Internal Revenue has ruled that interest on bonds 
of the Home Owners’ Loan Corporation is not sub- 
ject to the excess-profits tax imposed by Section 106 
of the Revenue Act of 1935 as amended by the 
Revenue Act of 1936. Since the Home Owners’ 
Loan Act (Act of June 13, 1933) provides that 
bonds issued by the corporation shall be exempt 
both as to principal and interest, from all taxation 
(except surtaxes, estate taxes, inheritance, and gift 
taxes), the conclusion is arrived at in the following 
manner: 

By Section 106 of the Revenue Act of 
1935, as amended by Section 402 of the 
Revenue Act of 1936, the net income, for 
purposes of the excess-profits tax, is the 
same as the net income for income tax 
purposes. By Section 21 of the Revenue 
Act of 1936 the net income for purposes 
of the income tax, is the gross income 
computed under Section 22, less the de- 
ductions allowed by Section 23. Section 
22 provides that there shall be excluded 
from gross income and be exempt from 
tax, among other things, interest upon 
obligations of a corporation organized un- 
der Act of Congress, if such corporation 
is an instrumentality of the United States. 
Such section further provides that in the 
case of obligations of a corporation or- 
ganized under Act of Congress, the inter- 
est shall be exempt only if and to the 
extent provided in the respective acts au- 
thorizing the issue, thereof, as amended 
and supplemented, and shall be excluded 
from gross income only if and to the ex- 
tent it is wholly exempt from the taxes 
imposed by Title I. 
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Limitations on Credit 
for Foreign Taxes 


N THE recent Woolworth Company decision * 

the Second Circuit appears to have ignored one 
of the formulas contained in Article 131-8 of Regu- 
lations 94 (and in corresponding Articles of prior 
Regulations) relating to the limitations on credit 
for foreign taxes. 

As regards the 1936 Act the formula has to do 
with Section 131(f), corresponding with Section 
238(e) of the 1921 and 1924 Acts, involved in the 
Woolworth Company case. Sec. 131(f), so far as 
here pertinent, reads as follows: 

For the purposes of this section a domestic corporation 
which owns a majority of the voting stock of a foreign 
corporation from which it receives dividends in any taxable 
vear shall be deemed to have paid the same proportion 
of any income, war-profits, or excess-profits taxes paid 
by such foreign corporation to any foreign country or to 
any possession of the United States, upon or with respect 
to the accumulated profits of such foreign corporation from 
which such dividends were paid, which the amount of such 
dividends bears to the amount of such accumulated profits 
* * *. [Italics supplied.] 

The pertinent facts assumed in the example pre- 
sented in Article 131-8(3) of Regulations 94 are as 
follows: 

In the calendar year 1936 a domestic corporation 
had net income from the United States of $200,000 
and foreign net income of $130,000 and a United 
States tax, before allowance of credit for foreign 
taxes, of $48,340. The income and losses from all 
foreign countries and possessions of the United 
States, except a dividend from sources within 
France, were derived from branch operations. Divi- 
dends of $50,000 were received from a French cor- 
poration, a majority of the voting stock of which 
was owned by the domestic corporation. The 
French corporation paid to France income and 
profits taxes on income earned by it, and in addition 
a dividend tax for the account of its shareholders 
on income distributed to them, the latter tax being 
withheld and paid at the source. 


The example presented in Article 131-8(3) as to 
the tentative credit for French tax is as follows: 
Dividend tax paid at source . hes , $ 9,000.00 
Income and profits taxes paid or accrued on 

branch operations ....... nie 
Income and profits taxes deemed under section 

131 (f£) to have been paid, computed as follows: 

Dividend received on December 31 
of the taxable year ..$ 50,000.00 
Income of French corporation 
earned during taxable year .... 200,000.00 
Income and profits taxes paid to 
France on $200,000 .......... 30,000.00 
Accumulated profits ($200,000 
minus $30,000) . ... 170,000.00 
French taxes applicable to accumulated 
profits distributed 


50,000 170,000 
of | ——— of $30,000 ‘ 
170,000 200,000 


Limitation under : 


0 
section 131(f) he $48,340 ) ees i 


Income and profits taxes deemed to have been 
paid (French taxes applicable to accumulated 
profits distributed to domestic corporation, 
reduced in accordance with the limitation 
under section [31 (f)) 


3F. W. Woolworth Co. v. U. S., CCA-2, 374 CCH { 9416. 


3,000.00 





7,500.00 


7,324.24 
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Total income and profits taxes paid or accrued 


and deemed to have been paid to France.... $19,324.24 
Limitation under 70,060 f $48,340 $10,253.94 
section 131(b) (1) 330,000 1“ aim) aan baal ani 
Tentative credit ...... en Renee ECan rs $10,253.94 


The Woolworth Company case involved a Cana- 
dian subsidiary instead of a French subsidiary, 
and was concerned with Sec. 238(e) of the 1921 and 
1924 Acts, corresponding with Sec. 131(f) of the 
1936 Act. The Second Circuit’s opinion (by Judge 
L. Hand) states: 


We cannot understand the defendant’s argument as to 
the credit for the Canadian subsidiary’s payments. All the 
taxes paid by it were income taxes; they were credits under 
§ 238(e) and should have been deducted to reach the “accu- 
mulated profits” of that company. As all the earnings 
of that company were declared as dividends, and as it 
does not appear that the subsidiary paid any taxes that 
were not income taxes, it must follow that the proportion 
of dividends to “accumulated profits” was one to one. 

Although this language is clear so far as it goes, 
it is ambiguous in that it does not disclose the 
Court’s holding on the instant issue. 


However, the following language in the Court’s 
opinion would indicate that it considers that the 
middle fraction of the Commissioner’s formula 
should be ignored: 

The judgment is modified so as to provide as follows: 

* * * * * 

(4). All taxes paid by the British subsidiary under Sched- 
ule D, and all taxes paid by the Canadian subsidiary will be 
allowed as credits under § 238(e). 

Pursuant to the decision of the Second Circuit 
in the Woolworth Company case, on the basis of the 
facts assumed in the example in the Commissioner’s 
Article 131-8, the middle part of the Commissioner’s 
formula would have been omitted and the domestic 
parent company presumably allowed a credit of 
50,000/170,000 of $30,000. In the Woolworth Com- 
pany case, the Court apparently arrived at a formula 
based solely upon the proportion which the divi- 
dends paid by the foreign subsidiary to the parent 
company bears to the “accumulated profits” of the 
subsidiary out of which the dividends were paid, 
which term is defined in this section of the law as 
meaning “the amount of its gain, profits, or income 
in excess of the income, war-profits, and excess- 
profits taxes imposed upon or with respect to such 
profits or income” (in other words, the “accumu- 
lated profits,” which are to be compared with divi- 
dends distributed to the parent company out of 
such profits, are the total profits minus the amount 
of the foreign taxes paid by the subsidiary). The 
question presented is whether or not there is any 
authority in Section 131(f) of the current Act, or 
in Section 238(e) of the 1921 and 1924 Acts, for the 
elimination of the middle fraction of the Commis- 
sioner’s formula which, pursuant to the Woolworth 
Company decision, the Second Circuit is apparently 
of the opinion should be dropped out altogether. 


In this connection, we submit that authority for 
the inclusion of the middle fraction in the Com- 
missioner’s formula is found in the pertinent section 
of the law, and that the formula is therefore in 
accord with the requirements of the law. We submit 
further that as the Court states it cannot “under- 
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stand” the Commissioner’s position, and the Court 
does not enter into a discussion of the merits or 
of the reasons which prompted it to disregard the 
middle fraction of the Commissioner’s formula, it 
is fairly inferable that the Court was groping in 
the dark and was not made aware of the under- 
lying basic reason for the employment of the middle 
fraction of the Commissioner’s formula. Hence, we 
consider that the decision in question is not entitled 
to much weight as an authority for overthrowing 
the Commissioner’s formula, and we conjecture that 
if the Court had been made duly aware of the rea- 
sons which have led to the adoption by the Com- 
missioner of the middle fraction in his formula, 
which has stood the test of time for some 16 years, 
the Court’s decision might well have been other- 
wise. 


Referring to the text of Section 131(f) of the 1936 
Act quoted above, we submit that the Second Cir- 
cuit in the Woolworth Company case has given effect 
only to that portion of Section 131(f) last above 
italicized, and has overlooked and entirely ignored 
(a reasonable assumption in view of the hesitant 
language employed by the Court and the total 
absence of any explanation) that portion of this 
section which is first above italicized, in which is 
embraced the authority, as we see it, for the middle 
fraction employed in the example in the Commis- 
sioner’s Regulations. Pursuant to the first part of 
this section of the law, particularly that portion 
first above italicized, the amount with respect to 
which foreign taxes were paid by the subsidiary, 
and in connection with which the domestic parent 
company may claim a credit, is not the total profits, 
harking back to the figures assumed under the 
example, namely, $200,000, but the amount of its 
“accumulated profits,” which is expressly defined in 
the latter part of this section as the total sum of 
its profits less the amount of the foreign tax paid, 
namely, $170,000 (i. e., $200,000 total profits minus 
$30,000 tax paid). Pursuant to this express pro- 
vision of the law, therefore, under the facts as- 
sumed, the domestic parent company could not, in 
any event, even assuming a distribution of the entire 
$170,000 net profit (amount left after deduction 
of the $30,000 French tax paid by the subsidiary), 
claim a credit in excess of 170,000/200,000 of 
$30,000. Thus, if under the facts assumed in the 
Commissioner’s Regulations there had been a distri- 
bution of the $170,000 net profits, applying the 
Commissioner’s formula which, as indicated, would 
appear to be in accord with the law, the result 
would be, as follows: 


170,000 170,000 
of of $30,000 


170,000 200,000 


A further fact which greatly weakens the weight 
of the Woolworth Company decision, as authority 
with respect to this issue, is the fact that over a 
long period of years the Commissioner’s Regula- 
tions have interpreted the law, as above indicated, 
and have never been questioned. Over this same 
period there have been successive enactments of 
various Revenue Acts in which this provision of 
the law has appeared in its present form without 
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change. In this connection, it is a fundamental 
principle that where a section of the law, possibly 
subject to varying interpretations, has uniformly 
been interpreted by administrative officials in a 
certain manner, over a long period of time, Con- 
gress in re-enacting such section of the law without 
change must be presumed to have had in mind the 
interpretation thus placed upon it by administrative 
officials, and must have intended that the section 
of law, as thus re-enacted, should have a similar 
interpretation. In view of the foregoing, it does not 
seem wise for taxpayers to proceed upon the as- 
sumption that the Regulations are in error as to 
the issue involved. 


Admissions Tax Regulations Amended 


A RECENT Treasury Decision * amended Arti- 
AX cle 29 of Regulations 43, effective October 1, 
1937, relative to the notations to be made on tickets 
of admission sold at other than the regular price. 
After the effective date, each such ticket must show 
the actual selling price, the amount of the tax, and 
the total, on the face of the portion of the ticket 
to be taken up by the management. If the ticket 
shows the seat or box for which it is valid the 
location and seat or box number must appear on 
that part of the ticket which is taken up by the 
management as well as on the stub which is given 
to the patron. If the ticket is sold other than at 
the ticket office of the theater, opera, or other place 
of amusement, the actual selling price and the name 
and address of each vendor must be shown on the 
back of the portion of the ticket to be taken up by 
the management. All persons required to collect 
and account for tax on admissions must keep for 
possible inspection by revenue officers the portions 
of the tickets taken up by them, or in the case of a 
cabaret or similar place, the waiters’ checks, for a 
period of not less than three months. 


Taxability of Gain from 
Composition with Creditors 


{J N A case recently appealed to the Board ® the 

petitioner was insolvent but under a compo- 
sition with creditors in 1933 received from them a 
cancellation of their claims, after which the pe- 
tioner was solvent, with net assets of $39,596.93 
over and above all liabilities to creditors. The Board 
held that the petitioner realized gain in the amount 
of the assets thereby freed from claims of creditors 


The majority opinion was written by Member 
Harron. A dissenting opinion was written by 
Member Morris, Members Smith, Van Fossan, and 
Disney concurring. We quote from the dissenting 
opinion: 


I am unable to distinguish the facts in this proceeding 
from those in Dallas Transfer & Terminal Co. v. Commi 
stoner, 70 Fed. (2d) 95, reversing 27 B. T. A. 651. The Board, 
in its opinion in that case, at page 657, pointed out that 
the taxpayer was solvent after the cancellation; therefore, 
in both cases the taxpayers were insolvent prior to the 
forgiveness and solvent thereafter. Under such circum- 
stances the taxpayer does not always realize taxable in- 
come, a conclusion which, necessarily, follows from the 


4T. D. 4749, 
5 Lakeland Grocery Co., 36 BTA —, No. 44, CCH Dec. 9707. 
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majority opinion, but the facts of each case must be 
analyzed to ascertain whether there has been a gain or a 
profit. In the Dallas case the Board held, treating the 
transaction as a partial forgiveness of indebtedness, al- 
though deciding the case primarily on another theory, that 
taxable income was realized to the extent of the amount 
forgiven as assets were left cleared of debts to that ex- 
tent. The reasoning of the court in reversing the Board 
and the distinction made by it between that case and 
United States v. Kirby Lumber Co., 284 U. S. 1, are equally 
applicable to the facts in this proceeding and make it un- 
necessary to extend this opinion. Based thereon, it is my 
opinion that the taxpayer did not realize any income as a 
result of the composition settlement. See also Commis- 


sioner v. Rail Joint Co., 61 Fed. (2d) 751; Burnet v. Campbell 
Co., 50 Fed. (2d) 487. 


Court Decisions 


Appellate and Lower Courts 


Affiliated Groups—Inter-Membership Sales of Stock 
Dividend.—Where a member of an affiliated group issued 
a stock dividend to its individual stockholders, which under 
a trust agreement was delivered to petitioner, which was 
also a member of the group, the gain on the sale of the 
stock by petitioner is taxable to it. The transaction was 
not one between members of the affiliated group.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Security Com- 
pany v. Commissioner of Internal Revenue. No. 8204. 


Assessment in Contravention of Statute—Jurisdiction. 
—The Commissioner, with notice of taxpayer’s proceedings 
pending before the Board of Tax Appeals, made an assess- 
ment against the taxpayer for the claimed 1924 deficiency, 
which the taxpayer paid. When his appropriate claim for 
refund was rejected, the taxpayer sued in the District 
Court. It is held that the District Court had jurisdiction, 
and that the Commissioner was without authority to make 
the assessment and collection in question. It is held fur- 
ther that the injunctive relief provided in section 272(a) 
of the 1928 Act is not an exclusive remedy, and did not 
repeal or change the existing law authorizing a suit for 
refund.—uU. S. Circuit Court of Appeals, Seventh Circuit, 
in United States of America v. Yellow Cab Co. No. 5966. 
October Term, 1936, April Session, 1937. 


Bad Debts—Ascertainment and Charge-off.—Deduction 
is denied where method employed by taxpayer in recording 
a mortgage which he foreclosed and bid in in 1932 did not 
constitute the ascertainment and charge-off of a partially 
bad debt within the meaning and intent of section 23(j) 
of the 1932 Act.—U. S. District Court, Eastern Dist. of 


Pennsylvania, in Clarence M. Brown v. United States. No. 
19240. 


Bad Debts—Partial Deduction.—Where bonds owned by 
taxpayer were charged off in part in 1931, in obedience to 
orders of the bank examiner, taxpayer was entitled to a 
deduction for a partial bad debt. Commissioner offered 
no evidence to rebut the presumption in Art. 191, Reg. 74, 
that the debt was recoverable only in part.—U. S. Circuit 
Court of Appeals, Ninth Circuit, in The Pacific National 


any of Seattle v. Commissioner of Internal Revenue. No. 
6. 


Capital Expenditures v. Expense.—Expenditures by a 
gas company for services of solicitors to solicit and hold 
customers in strenuous competition with a competitor, and 
for installing free service lines on customer’s property, 


were capital expenditures and were not deductible as busi- 
ness expenses. 


Affirming Board of Tax Appeals decision, 34 B. T. A. 
228.—U. S. Circuit Court of Appeals, Fourth Circuit, in 


Houston Natural Gas Corp. v. Commissioner of Internal Rev- 
enue. No. 4153. 


Canital Gain v. Ordinary Income—Payment of Partner- 
ship Interest—Amount received by a retiring partner of a 
law firm for his interest in the firm is entirely taxable as 
ordinary income and not as capital gain under Section 101 
of the 1928 Act, where he had originally contributed no 
capital to the firm and upon retirement from the firm was 
entitled only to his share of the earnings for services 
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performed before his retirement—U. S. Circuit Court of 
Appeals. Second Circuit, in Guy T. Helvering, Commissioner 
of Internal Revenue v. Heber Smith. 


Capital Stock Tax—Holding Company—Doing Business. 
—A holding company was created for the purpose of own- 
ing real estate which a certain family did not desire to sell. 
The surplus rents were accumulated and invested to protect 
the property, should the lessee default. In one year, the 
real estate taxes were discounted by prepayment. It is 
held that the transactions engaged in did not constitute 
“doing business” so as to make the holding company 
subject to capital stock tax under section 701 of the Rev- 
enue Act of 1934.—U. S. District Court, Western Dist. of 
Tennessee, Western Division, in Peabody Company v. United 
States. Law No. 4429. 


Deductions—Business Expenses.—Under the 1926 Act, 
interest, taxes, and financing charges on unproductive prop- 
erty may not be added to the cost of the property but are 
deductible business expenses of the year in which incurred. 
Central Real Estate Co., 17 B. T. A. 776, affirmed, 47 Fed. 
(2d) 1036, followed. 


Commissioner’s determination of profit from sale of real 
estate is approved.—U. S. Court of Claims, in August H. 
Moran, Receiver of Wardman Corp. (Inc.) v. United States. 
No. 41901. 


Deductions—Worthless Stock.—The evidence establish- 
ing that certain stock became worthless in 1929 due to 
insolvency of the issuing corporation, deduction for loss 
thereon in that year was allowable.—U. S. District Court, 
Southern Dist. of Ohio, Western Division, in Ethel M. 
Hauk v. Louis J. Huwe, Collector of Internal Revenue. No. 
818. 


Depletion Allowance.—Percentage-of-income depletion 
is allowable on cash payments of $400,000 received in each 
of the years 1928 and 1929 as part payment upon the trans- 
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fer of oil lands. Under the terms of the agreement, the 
property could have been surrendered before March 14, 
1929, without further payments. If the property was not 
so surrendered, additional payments were to be made until 
the amount paid aggregated $2,000,000, after which no fur- 
ther payments were to be made until the purchaser had 
been reimbursed from the property for its expenditures 
in connection with the property, from and after which time, 
payments based upon production were to be made. Fol- 
lowing Palmer v. Bender, 287 U. S. 551, it is held that the 
petitioner had at all times an economic interest in the oil 
produced. Concurring and dissenting opinions filed. 

Reversing Board of Tax Appeals decision, 34 B. T. A. 
333.—U. S. Circuit Court of Appeals, Ninth Circuit, in Elbe 
Oil Land Development Co. v. Commissioner of Internal Rev- 
enue. No. 8358. 


Depletion Allowance—Irrevocable Gift to Wife—Con- 
tract Sustained.— Where, under a certain contract, the tax- 
payer was to receive from the holder of an oil lease, a 
third of the net profits from the development and operation 
of the oil property covered by the lease, he cannot be said 
to have no economic interest in the oil in place in such 
leased property. Taxpayer is therefore entitled to a de- 
pletion allowance thereon in 1925 and 1926. 

An irrevocable gift to wife of entire interest in contract 
is sustained. The court overrules Commissioner’s conten- 
tion and holds that the taxpayer made an irrevocable gift 
to his wife in 1926 not only of all income accruing to him 
under a certain contract, but also of his entire interest in 
the contract. None of the income is thereafter taxable to 
him, 

Affirming Board of Tax Appeals decision, 32 B. T. A. 
1277.—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Commissioner of Internal Revenue v. Thomas A. O’Donnell. 
No. 8186. 


Dividend in Kind—Payment to Agent.—To facilitate 
the sale in 1927 of real property in which the taxpayer 
had an undivided interest, the property was transferred 
to one of the holders of beneficial interest, who thereupon 
sold the property, and received cash and notes in payment. 
It is held that the taxpayer received a distribution in kind 
through her agent, and that the taxpayer, on the cash basis, 
is taxable in 1927 upon her entire proportionate share of 
the value of the real property, and not solely on the cash 
she received in that year.—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Loretta A. Hines v. The United States 
of America. No. 6072. October Term, 1936, April Session, 
1937. 


Estate Tax—Charitable Contributions—Deductibility.— 
Decedent’s will made certain provisions for contributions 
to hospitals. As the result of a contest of the will, the 
amount actually received by the hospitals differed from 
that recited in the will. It is held that the amount to be 
deducted for testamentary charitable gifts must be com- 
puted on the basis of what the charities actually received, 
and not on the basis of what is provided in the will of 
the decedent. “* * * a provision in a will for a ‘bequest’ 
is not a bequest. The bequest is the gift, that is, the fruit 
of the provision in the will.’—U. S. District Court, Western 
District of Missouri, Western Division in Ferdinand Heim, 
Exr., Estate of George H. Remey, Deceased and Michael H. 
Heim, Admr., de bonis non, with the Will Annexed of Estate 
of Gertrude H. Remey, Deceased v. Dan M. Nee, Collector 
of Internal Revenue for Sixth Dist. of Missouri. No. 9338. 


Estate Tax—Claims—Deductibility—Decedent, who died 
March 1, 1932, left an estate of only a few thousand dollars 
and over $190,000 in proceeds of life insurance policies 
payable to beneficiaries other than the estate. Debts of 
the decedent aggregated $258,000. The proceeds of the life 
insurance policies (less authorized deductions) were in- 
cludible in gross estate, but were not subject to any claims 
against the estate. It is held that in computing the net 
estate, valid claims are deductible in full, such deductions 
not being limited to the amount of assets available for 
payment of the claims.—U. S. Circuit Court of Appeals, 
First Circuit, in Commissioner of Internal Revenue v. Daniel 
J. Lyne, Admr. No. 3219. October Term, 1936. 


Estate Tax—Deductibility of Claims Limited to Avail- 
able Assets.—Where an estate is insolvent, and the pro- 
ceeds of decedent’s life insurance policies are includible 


September, 1937 


in gross estate at decedent’s death in 1932, but are not 
available for payment of creditors’ claims, the net estate 
is computed not by deducting all valid claims, but by 
deducting only those claims against which assets are avail- 
able for payment.—U. S. District Court, Southern District 
of New York, in Walter N. Kahn and Cecil E. Greenhut, 
Exrs., Last Will and Testament of Nelson W. Greenhut, De- 
ceased v. United States of America. Law No. 64-73. 


Estate Tax—Executor’s Commissions—Determination.— 
In computing net estate under the 1918 Act, administration 
expenses are deductible in such amounts “as are allowed 
by the laws of the jurisdiction * * * under which the 
estate is being administered.” It is held, therefore, that 
under the laws of the State of New York (1) “an executor 
is entitled to commissions on increment in value of an 
estate”; (2) “executor’s commissions are computed on the 
rates prevailing when the account is settled, even though 
other rates were in existence at the decedent’s death’; but 
(3) executor’s commissions taken for receiving and dis- 
bursing income are chargeable against such income and 
not against corpus.—U. S. District Court, Southern Dist. 
of New York, in Clarence McKenzie Lewis and Elisha Walker, 
Surviving Exrs., Estate of William Salomon, Deceased vw. 
Frank C. Bowers, as Exr., Estate of Frank K. Bowers, De- 
ceased. Law No. 52-366. 


Estate Tax—‘Hipotecas” Excluded from Gross Estate. 
—Where decedent, a citizen of and domiciled in the United 
States, died in 1932 owning three “hipotecas” (mortgages 
without accompanying bond) upon lands in Cuba, it is held 
that inasmuch as the Cuban law classifies “hipotecas” as 
immovables (substantially equivalent to our term real prop- 
erty), the value of the “hipotecas” is not includible in com- 
puting decedent’s gross estate. 


Reversing Board of Tax Appeals decision, 35 B. T. A. 41, 
Dec. 9519.—U. S. Circuit Court of Appeals, Third Circuit, 
in Carrie S. Fair, Exr., Last Will and Testament of William 
B. Fair, Deceased v. Commissioner of Internal Revenue. No. 
6361, March Term, 1937. 


Five-year Trust under 1928 Act—Taxability—New York 
Court of Appeals having held that the provisions in one 
of the five practically identical trusts involved herein, relat- 
ing to the accumulation of a part of the ordinary or invest- 
ment income of the trusts for the benefit of the settlor, 
were invalid and that such income was distributable to the 
beneficiaries, it is held that none of such income was 
taxable to the grantor. Capital gains of the trusts, which 
under the terms of the trust investments, were required 
to be accumulated for the benefit of the settlor, were not 
taxable to the grantor under Section 167 of the 1928 Act, 
which, by its terms, taxed to the grantor only income which 
could be accumulated for the grantor’s benefit in his dis- 
cretion, and not income which was required to be so accu- 
mulated. The change in the 1932 Act in this respect is 


held to have been more than clarifying. Dissenting opinion 
filed. 


Reversing, as to investment income, but affirming as to 
capital gains, Board of Tax Appeals decision, 33 B. T. A. 
241.—U. S. Circuit Court of Appeals, Second Circuit, in 
Commissioner of Internal Revenue v. Arthur J. Morris. Ar- 
thur J. Morris v. Commissioner of Internal Revenue. 


Gain or Loss—Recognition.—Gain realized in 1929 in 
exchange of real estate acquired before March 1, 1913, for 
real estate and cash is taxable to the extent of the cash 
received. Section 112(c) of the 1928 Act is applicable.— 
U. S. Circuit Court of Appeals, Sixth Circuit, in Henry !I’ 
Leach v. Commissioner of Internal Revenue. No. 7221. 


Gift v. Dividend.—Petitioner’s father created a corpora- 
tion to which, from time to time, he conveyed certain 
assets. Petitioner and others were qualifying stockholders, 
but petitioner’s father, upon conveyance of the assets, re- 
tained in himself the exclusive right to the income there- 
from, as well as the control and voting rights. In 1928, 
the father turned over some of the corporate assets to the 
petitioner. It is held that the assets so received by the 
petitioner represented a gift from the father and not a 
distribution of a taxable dividend—WU. S. District Court, 
Eastern Division of Eastern Dist. of Missouri, in Laura M 
Mattis v. Louis J. Becker, Collector of Internal Revenue, First 
Dist. of Missouri. No. 10539. 
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Principles of State and Local 


Tax Administration 
(Continued from page 523) 


mately acquainted with his job. Whatever the 
requirements of the particular job, strong emphasis 
should be placed on securing the proper man for the 
proper place. 

It is important that a sharp distinction should 
be drawn between tax administrative policy, which 
is a political function, and the enforcement of tax 
laws, which is a technical function. Political ends 
can be much more effectively achieved by recogniz- 
ing this line of cleavage and being careful to utilize 
the services of technicians for technical tasks. 

It is easy to accept this view in the abstract. It 
is much less easy to convince a newly elected ad- 
ministration in a state or city government that sound 
politics requires the retention of a trained and ex- 
perienced personnel in the tax department. It is 
thoroughly legitimate to change the directing head 
of the tax department, but the temptation to go 
beyond this and employ friends of the administration 
in the technical line service and even in some cases 
in the still more technical staff services is often too 
strong. It already has become apparent to wise 
political leaders that the tax department must be 
well-manned if the administration, from a purely 
political point of view, is to succeed. Wholesale 
replacements can only impair revenues and, through 
the resultant crudities and inadvertencies of tax 
administration, alienate friends. 

The difficulty here is primarily that of convincing 
the practical politician of the technical character 
of tax administration activities. If the political 
leader could realize the consequences of his acts in 
displacing field representatives, secretaries, auditors, 
and section heads who have had years of training 
and of practice which fit them for their jobs, these 
people would not be replaced. Because political 
leaders do not always understand the extreme im- 
portance of skilled and experienced personnel in the 
administration of the tax program, one of the funda- 
mental needs of today is that those of us who do 
appreciate this problem shall make clear to them the 
tragic political consequences of labor turnover, par- 
ticularly when the employed personnel is honest, 
reasonably well-trained, and thoroughly experienced. 
This is probably at the same time politically the most 
difficult and practically the most necessary principle 
of sound tax administration. 


Rulings of the Bureau of 


Internal Revenue 


(Continued from page 546) 


Dividends Paid—The Revenue Act applicable to the 
taxable year of the shareholder determines whether a 
corporate distribution made to him is taxable, and the 
Revenue Act applicable to the taxable year of the corpo- 
ration determines whether the corporation is entitled to a 
dividends-paid credit under section 27 of the Revenue Act 


of 1936.— G. C. M. 18602, X VI-32-8862 (p. 2). 


Exclusions from Gross Income.—The compensation re- 
Social Security Act to the estate of a decedent are in- 
cludible in his gross estate for Federal estate tax purposes. 
—E. T. 10, X VI-32-8868 (p. 12). 
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Exclusion from Gross Income.—The compensation re- 
ceived by officers and employees of the department of liquor 
control of the State of Ohio is not exempt from federal 
income tax.—I. T. 3088, X VI-24-8758 (p. 5). 





Interest on the promissory notes given by a Federal 
land bank in the procurement of a loan from the M Bank 
is subject to Federal income tax.—I. T. 3101, X VI-31-8852 
(p. 2). 


Gain or Loss—Determination of Amount.—In computing 
the amount of gain or loss under section 202(a) of the 
Revenue Act of 1924 on the sale or other disposition of 
property, the adjustment to the basis required by section 
202(b) of that Act on account of “any item of loss, ex- 
haustion, wear and tear, obsolescence, amortization, or 
depletion, previously allowed with respect to such property” 
[italics supplied] does not include a reduction of cost on 
account of depreciation sustained prior to 1909. 


G. C. M. 10754 (C. B. XI-2, 177 (1932)) revoked, and that 
portion of G. C. M. 8573 (C. B. IX-2, 168 (1930)) modified 
by GC. M. 10754 reinstated.—G. C. M 18611, X VI-26-8786 
(p; 43). 


Gross Income—Foreign Corporations.—Treatment for 
Federal income tax purposes of hedging transactions on a 
domestic commodity exchange by a foreign corporation 
which maintains no domestic office—G. C. M. 18383, 
X VI-29-8819 (p. 17). 


Inclusions in Gross Income.—The amount of the tax 
deducted by a carrier from the compensation of its em- 
ployees under the provisions of the Carriers Taxing Act 
(49 Stat., 974) constitutes taxable income to the employees 
for Federal income tax purposes and is not deductible as 
a tax under section 23(c)1 of the Revenue Act of 1936. 
—I. T. 3098, X VI-30-8832 (p. 2). 
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Tax Exemptions 


(Continued from page 532) 

All of these factors indicate that the outcome of 
raising either the valuation or the rates will prove 
to be unfair and unsatisfactory. If valuations are 
raised and homeowners still have to pay a tax 
bill after the exemption law is in effect, they have 
gained much less than they had been led to believe 
they would, and consequently, will be dissatis- 
fied. On the other hand, if values remain constant 
and only the rates are changed, commercial, indus- 
trial and other income-producing properties will be 
paying nearly all of the costs of local government. 
Should that happen, the tax burden may be too great 
a drain on their income, causing taxes to become 
delinquent. Tax delinquencies on mortgaged prop- 
erty will lead to foreclosures by mortgagees anxious 
to protect their investments. Worst of all, capital 
employed in the community may be withdrawn and 
the business enterprises dependent upon such capital 
moved to other localities having lower taxes. 

In short, neither rate or valuation increases will 
contribute anything to the public benefit, but may 
be the cause of considerable damage to the business 
life of a community. The strong popular support 
gained by the homestead exemption movement is 
positive proof that the dangers involved have never 
been clearly explained in language the layman ca 
understand. , 


Expense of Administration 


NE of the ironies of homestead exemptions is 

that they not only reduce the county’s income 
from taxation, but at the same time, actually increase 
its expenses. 

At a recent conference of assessing officials,’? it 
was revealed that in Oklahoma, homestead exemp- 
tion laws have: 

“* * * almost doubled the work of county assessors. 
Short-handed of staff, the assessors in this first year found 
a need for greatly expanded forces if adequate check is to 
be kept on persons not entitled to exemption privileges.” 

Undoubtedly, other assessors are having this 
same experience, since the assessing machinery 
in most states is not adequate to handle the 
new and complicated problems thrust upon it 
by homestead exemptions. In order to administer 
these exemption laws fairly, the facts stated in every 
application must be checked against the property 
itself and a complete record made in each case. The 
majority of assessors do not have the funds or equip- 
ment necessary for such comprehensive investiga- 





2 Release No. 3, June 16, 1937. News Bulletin, Public Administra- 
tion Clearing House, Chicago. 
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tions, while others lack sufficient experience and 
training to organize and carry out the work. It is 
somewhat paradoxical that administrative expenses 
will be increased most in counties losing the most 
revenue through homestead exemptions. The ex- 
planation simply is that the assessors in counties 
having the largest number of homesteads entitled 
tc exemption will have the greatest number of appli- 
cations to investigate. 

By forcing the reorganization of assessment ma- 
chinery along business-like lines, homestead exemp- 
tions will be rendering a distinct public service. The 
drawback is that administrative expenses are being 
increased at the same time as the county’s income 
is being decreased. Since taxes are its only source 
of revenue, the county will either have to divert 
money from some other branch of its activities or 
levy more taxes in order to meet the increased assess- 
ment costs. Perhaps these difficulties could be 
avoided by charging each applicant for exemption 
a small fee and depositing the proceeds in a special 
fund to cover the cost of preparing records and in- 
vestigating applications. This scheme probably 
would be lawful if the fee to be charged was expressly 
stated in the exemption law. Since the legislature 
is granting homeowners a special privilege, it un- 
doubtedly has the right to impose any reasonable 
conditions. 


Appeals 


OMESTEAD owners usually are required to 

file applications for exemption and the assessor, 
acting alone or in conjunction with a Board of Equal- 
ization, approves or rejects them. However, the 
assessor’s decision is not final and a dissatisfied tax- 
payer has the right to appeal to some other admin- 
istrative agency; in fact, this dispute can be carried 
into the courts after the other remedies are exhausted. 
It can be seen that governmental expenses may be 
further increased by the cost of defending lawsuits 
and appeals from decisions of the assessor under 
homestead exemption laws. 


Political Question 


HETHER the exemption of homesteads from 

taxation will produce results beneficial to 
society is an economic and sociological question. 
But, whether or not homesteads shall be exempted 
from taxation is purely a political problem. It may 
be “bad” economics, but until now it has been con- 
sidered “good” politics to enact homestead exemp- 
tion laws. However, it may be that as the practical 
effects of homestead exemptions begin to be felt, 
they may prove to be a dangerous political boomerang. 





Tax Avoidance v. Tax Evasion 

(Continued from page 520) 
don, Concord, Massachusetts, he served a short time 
in jail because of his refusal to pay a tax to support 
a Government that countenanced slavery. While in 


jail, he was visited by Ralph Waldo Emerson, the 
sage of Concord, who exclaimed: 





“Henry, why are you here?” 

Thoreau replied, 

“Ralph, why are you not here?” 

In view of the fact that President Roosevelt has 
now designated tax avoidance as a moral question, 
it may be that we shall need a new commandment— 

“Thou shalt pay thy taxes willingly and without 
evasion or avoidance.” 
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The Capital Gains Tax 


(Continued from page 517) 
England and Canada have recovered more rapidly 
than the United States. I believe the reason that 
our recovery is slower than that of other countries 
is that we have this capital gains and loss tax which 
those three countries do not have. 

Wall Street has always been a rich source of rev- 
enue to both the Federal and state governments, and 
at the present time we are not getting enough money 
out of Wall Street for the very obvious reason that 
this tax has done so much to stop legitimate trading. 

We have seen recovery in so many lines, but we 
have not seen recovery in credit, recovery in financ- 
ing, or recovery in stock trading, all of which are 
indices of prosperity. Everyone, familiar with financ- 
ing, knows that it is essential to credit to have an 
active market for stocks and bonds, and if recovery 
in the financial district had been as great as in other 
lines, undoubtedly the revenues from this source 
would have increased enormously. This past year, 
the State of New York alone might have received, 
if it were not for this tax, $50,000,000 to $60,000,000 
from Wall Street in stock transfer taxes, as against 
$24,000,000 at the old rate, and only $35,000,000 at 
the current high rate of this tax. 


Revenues from Tax Disappointing 


HE capital gains and loss tax has not produced 
i the revenue that its sponsors expected. Instead 
it has all too often defeated its very purpose. Fear 
of the tax prevents taking profits. Unless profits are 
actually taken, no tax accrues. Setting aside this 
fact, it is not a tax on income but amounts to con- 
fiscation of capital assets. Therefore, I believe that 
it is an unjust law, and that it is pernicious be- 
cause it aggravates bad economic conditions. The 
crash in the securities market of 1929 was far worse 
than it should have been if holders of stocks and 
bonds had not previously refused to sell because of 
the heavy penalty of this tax. 

This law dams up the normal ebb and flow of 
trade. It affects commodity markets, especially real 
estate. Because of this many real estate owners 
have refused attractive offers of purchase with the 
result that, in addition to sellers missing a sale, 
brokers miss commissions, the buyer is prevented 
from buying and improving property, contractors 
miss a job, a materialman misses the market, build- 
ing construction labor and building service labor 
remain unemployed; the city misses an increased 
tax on proposed new building, and lastly, fantasti- 
cally enough, the government collects no capital 
gains tax. 


Recovery Delayed by Frozen Capital Assets 


OBER-THINKING men have come to the con- 
clusion that this tax is holding back recovery 

by freezing capital, and that if it were repealed, not 
only would normal trade be restored, but the govern- 
ment would, of course, receive more revenue through 
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taxes on increased income from the business pro- 
duced by the circulation of capital thus released. 


This feeling was evident in the last session of the 
New York State Legislature, where the Assembly 
passed a bill to do away with the state’s capital gains 
tax. In my capacity as State Comptroller, I have 
had an unusual opportunity to study the effect of 
this statute, and was thus led to urge the abolition 
of this tax in both the Federal and state laws. In 
this I have been upheld by Mr. John Godfrey Saxe, 
former president of the New York State Bar As- 
sociation, and many other tax experts and economists. 

The withering effect of the Federal law is not 
laid upon New York State alone. It is nation-wide. 
It is just as harmful to real estate in San Francisco 
as in Manhattan. The financial district has recently 
been obliged to throw a great many people out of 
jobs, and it does not make its fair share of profits. 
Therefore, it does not pay its full share of revenue. 

In this short discussion, it is difficult to make it 
clear how the multifarious ramifications of this tax 
throw men out of jobs, cut wages in the financial 
district, destroy opportunities, reduce revenues, in- 
jure labor and terrify the taxpayer. In fact, it is 
punitive rather than promotive. 


A prominent southern realtor points out that the 
South has cheap material, cheap labor and cheap 
building sites, but there is no capital available to 
finance this opportunity because of this tax. 


There are so many reasons why it is destructive 
that every thinking man in the country, it seems to 
me, should be part of an independent citizens’ lobby 
to impress the Congress with these hard, cold facts 
and urge the repeal of this tax, or get other Con- 
gressmen who will vote it off the statute books. 


State Income Taxes as Applied to 
Employees of the Federal 
Alphabetical Agencies 

(Continued from page 514) 
Conclusion 


HE division of agencies into those exercising 

governmental functions and those exercising 
proprietary functions, is never definitely settled. As 
the economics of the country change, as new func- 
tions and agencies are needed, so the law develops. 
In the past, such activities as the operation and 
maintenance of ferries (U. S. v. King County (’22), 
281 Fed. 686), of hospitals (Mallory v. White (734), 
8 Fed. Supp. 989), of public parks and playgrounds 
(Commissioner v. Sherman (’34), 69 Fed. (2d) 755), 
and of such commissions as the Albany Port District 
Commission of New York (Commissioner v. Ten 
Eyck (’35), 76 Fed. (2d) 575), have been held to be 


the exercise of essential governmental functions. 


At present, the law with respect to “alpha- 
betical agencies” varies among the states. It 
will probably be years before the U. S. Supreme 
Court passes on the question. Until that time, an 
employee of an “alphabetical agency” will have to 
look to the rulings in the state in which he resides 
or in which he works and receives his compensation, 
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Significant Decisions of the 
Board of Tax Appeals 


(Continued from page 540) 


Allocation—Book Entry of Cash Receipts Changed— 
Indication of Payment on Loans.—Where book entry of 
certain receipt of cash was changed to indicate payment 
on loans instead of income from installment contract, ad- 
justed allocation is sustained. After a taxpayer in 1932 
had received and recorded an amount of money as an 
installment payment on the purchase price of land, it and 
the vendee agreed in writing before the end of the year 
that the amount should be applied in satisfaction of the 
principal and interest on the taxpayer’s loans to the vendee, 
and appropriate entries were accordingly made on the 
taxpayer’s books. It is held that the taxpayer may treat 
the amount on its income tax return in accordance with 
the final allocation —Huntington-Redondo Co. v. Commis- 
sioner, Decision 9679 [CCH]; Docket 82366. 


Average Cost Basis—Allocation of Ordinary Income and 
Capital Gain.—(1) Application of average cost basis is 
sustained. Where two corporations merge or consolidate 
to form a new corporation, and thereafter shares of the 
new corporation acquired as a result of the ownership of 
shares in the old corporations are sold in 1929, the basis for 
gain or loss on the new shares is the total cost of the 
old shares divided by the number of new shares. Christian 
W. Von Gunten, 28 B. T. A. 702; affd., 76 Fed. (2d) 670, 
followed. 


(2) First in, first out, rule applicable. Where there is a 
mere change in the par value of shares, the above rule of 
average cost is not applicable, and where the shares dis- 
posed of in 1929 are not identified, the Commissioner did 
not err in applying his “first in, first out” rule. 


(3) [From the opinion:] “Under the circumstances the 
Board is not required to decide what part, if any, of the 
gain on the disposition of the Chase stock was capital gain 
and what part, if any, was ordinary income. Any decision 
of that question by the Board would be obiter dictum. The 
Commissioner has never acquiesced in the Von Gunten deci- 
sion, has never recognized the propriety of the use of 
average cost in such a case, and has never promulgated 
regulations providing how the total gain is to be allocated 
between capital gain and ordinary income where the hold- 
ing period on some of the shares is in excess of two years. 
The promulgation of some regulation on this subject by 
the Commissioner would appear to be highly desirable if 
the principle of the Von Gunten case is to stand. The 
Board is not called upon at this time to approve any 
method of allocation between capital gain and ordinary 
income and will not decide that question until it is required 
to do so."—Jacob Epstein v. Commissioner, Decision 9677 


[CCH]; Docket 70099. 


Bond Redemption—Gain Taxable—Non-retroactive Ef- 
fect of Sec. 117(f), Revenue Act of 1934.—(1) Gain from 
redemption of bonds, held over two years, is taxable as 
ordinary income. Petitioner was the owner of certain 
debenture bonds of a corporation of which he was the 
principal stockholder. The bonds contained a provision 
that they were redeemable at par at any time before ma- 
turity on any interest date in multiples of $1,000 at the 
option of the company. In the taxable vear 1931, the 
corporation by appropriate resolution authorized and di- 
rected the treasurer of the corporation to use certain sums 
then in the sinking fund of the corporation in the retire- 
ment of its debenture bonds. Petitioner thereupon sur- 
rendered to the corporation certain of its debenture bonds 
which he had owned and held for more than two years 
and received in payment therefor the par value of the 
bonds. It is held that the transactions constituted a 
redemption by the corporation of the bonds surrendered 
and not a sale or exchange thereof by the petitioner to 
the corporation; it is held, further, following John H. 
IVatson, Jr., 27 B. T. A. 463, that the gain resulting there- 
from to petitioner is taxable as ordinary income and not 
as capital gain. 
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(2) Provisions of section 117 (f) of the Revenue Act of 
1934, to the effect that amounts received upon retirement 
of bonds shall be considered as amounts received in ex- 
change therefor, are not retroactive and have no applica- 
tion to transactions which arose under the Revenue Act 


of 1928.—Ernest IV’. Brown v. Commissioner, Decision 9692 
[CCH]; Docket 75962. 


Consideration for Assignment—Taxability—Deductible 
Interest—Fraud Penalty.—(1) Consideration for assign- 
ment, by a corporation controlled by an individual, of that 
individual’s employment contract, is taxable to the indi- 
vidual. In 1930, an individual who owns all the shares 
of a newly created corporation (F) and is under contract 
with an existing corporation (M) for his services in ex- 
change for shares of M stock, makes a contract of employ- 
ment with F, which assigns it to another corporation (W), 
which in turn assigns it to M for the said shares of M 
stock, It is held that, under the circumstances, the indi- 
vidual is properly taxable upon the value of the M shares 
when received by W from M, the Board holding that the 
transaction “must be regarded as one of those anticipatory 
arrangements, whereby the fruit is attributed to a different 
tree from that on which it grew.” 


(2) Upon the facts, interest paid by petitioner to W cor- 
poration in 1930 on an existing indebtedness is deductible— 
Wallace Groves v. Commissioner, Decision 9666 [CCH]; 
Docket 77324. 


Deductions Allowed — Lessees — Renewal Options. — 
Lessee is entitled to deduction for exhaustion of improve- 
ments and equipment over life of lease, without regard to re- 
newal option. The petitioner constructed a building and in- 
stalled equipment in it at his own expense upon leased realty. 
The lease ran for 20 years to November 1, 1937, and gave 
the lessee the option to renew for another 20 years. At 
the end of the first term, title to the improvements vests 
in the lessor. In the taxable year, the petitioner had not 
exercised his option to renew and there was no certainty 
then that he would in the future. It is held, under section 
23 (k) of the Revenue Act of 1932, the petitioner is entitled 
to a deduction for exhaustion based on the term of the 
20-year lease. Respondent is in error in his determination 
basing the allowable deduction on the life of the building 
and improvements which extends beyond the 20-year term. 
Bonwit Teller & Co. v. Commissioner, 53 Fed. (2d) 381, fol- 
lowed.—1620 Broadway Corp. v. Commissioner, Decision 9685 
[CCH]; Docket 78836. 


Parent Corporation Recapitalized—No Gain under Sec. 
112(b)(3) of 1928 Act.—No gain recognized under section 
112 (b) (3) of 1928 Act where parent corporation recapi- 
talized and acquired related corporation. Petitioner owned 
approximately one-third of the stock of A corporation and 
approximately one-third of the stock of B corporation. 
A corporation owned the balance of the shares of stock 
of B corporation. A corporation was desirous of purchas- 
ing C corporation which was engaged in a related business. 
It entered into an agreement with some bankers which 
provided for the acquisition of all of the stock of B as a 
preliminary step in the recapitalization of A, and for the 
sale by A to the bankers of 85,000 shares of newly issued 
stock. Petitioner exchanged his stock in B corporation for 
stock in the recapitalized A corporation. It is held that the 
exchange was made pursuant to a plan of reorganization 
and under the provisions of section 112 (b) (3) of the 
Revenue Act of 1928 no gain is to be recognized.—Charles 


A. Dana v. Commissioner, Decision 9675 [CCH]; Docket 
76699. 


Partnership—Holding Company—Inclusions in Return. 
—Where a partnership owned a corporation which acted 
solely as holding company, income and deductions of cor- 
poration should be included in partnership return. From 
the peculiar facts present it is held that the gross income 
of a partnership of which the petitioner was a member 
should reflect income and deductions of a corporation 
organized by the partnership in 1897 to hold record title 
to real estate acquired with consideration furnished by the 
partnership.—Mark A. Mayer v. Commissioner, Decision 


9680 [CCH]; Docket 78980. 








